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INTRODUCTION
PERB has the authority to resolve labor disputes. But PERB does not have the authority to resolve issues of federal or California constitutional law. As Appellant explained in its opening brief, PERB’s conclusion that the Parental Notification Policy is unlawful rests on legal analyses wholly outside its competence—such as parental rights, student privacy, and equal access—which are currently winding their way through the proper forums in state and federal courts. Thus, the “important question of law” before this Court is not whether the Policy is wise or lawful under the Constitution, but whether PERB had the authority to decide those questions. This Court should not permit PERB to exceed its statutory mandate by resolving issues reserved to the judiciary. Even in light of the deferential standard given to PERB findings, there is not “substantial evidence” to support PERB’s decision, and, as set forth in the Petition, it is clearly erroneous.
I. The Policy does not violate state law.	Comment by Katie Cosgrove: Maybe start with a clear statement of why this is - like, the legality of AB 1955 remains unsettled because of the pending case and Education Board investigation etc etc. With this question pending in their appropriate venues, PERB is without jurisdiction to determine that the Policy is unlawful. 	Comment by Emily Rae: I think saying this below is enough. Pointing out the fact that they’re being sneaky and playing games by saying we don’t acknowledge the safety act because we call it by the bill number is fine IMO.
To begin, PERB falsely states that “[t]he District’s petition—like its briefing below—does not acknowledge the SAFETY Act.” (RTPA Br. 17.) The SAFETY Act is AB 1955. The Petition for Review acknowledges AB 1955, stating that it was signed into law “well after RTPA filed its charge” (Pet. 16); observes that it “does not prohibit notification to parents about a child’s sexual orientation or gender identity” (id.); and identifies the case challenging its constitutionality before the Ninth Circuit Court of Appeals (id. at 16–17). Below, Petitioner similarly observed that RTPA “disregards the fact that AB 1955 is actively being challenged in federal court as unlawful” (Appeal Reply Br. 7); that the question of “whether the Policy violates AB 1955 and, in turn, whether AB 1955 is itself unconstitutional ‘is a question PERB is not authorized to answer’” (id. (quoting Appeal Opening Br. 22)); and that, contrary to RTPA’s arguments, to the extent that FERPA is incompatible with AB 1955, FERPA supersedes AB 1955 (id. at 12–13). Yet now PERB turns around and claims that RUSD never “acknowledge[d]” AB 1955. That assertion is directly refuted by the record.
Indeed, it is PERB that tries to dodge the issue of AB 1955’s constitutionality. RUSD has been upfront about the fact that AB 1955’s constitutionality is the entire ballgame. (See Appeal Reply Br. 8 (“[I]f AB 1955’s constitutionality is upheld, [the Policy] will never be implemented.”).) Another court’s decision will determine the matter; but PERB refuses to let that lie, arguing that “the District lacks standing to raise that question [of the constitutionality of any state law infringing on parental rights] at all” and “may not challenge state law based on the rights of parents.”[footnoteRef:1] (PERB Br. 18.) But that question also is before another court right now in Chino Valley Unified School Dist. v. Newsom, No. 25-3686 (9th Cir.). Besides, school districts certainly can sue and be sued as a matter of state and federal law—and can assert federal constitutional law as a defense. As Appellees pointed out below, the Attorney General has sued a California school district over its parental notification policies (RTPA Appeal Br. 20; PERB Appeal Br. 48); the district raised constitutional law as a defense. (See California v. Chino Valley Unified Sch. Dist., Case No. CIVSB2317301 (Cal. Super. Ct. Cty. of San Bernardino Aug. 28, 2023).)[footnoteRef:2] But this entire discussion of the balancing of student and parental interests helps demonstrate why a labor relations board is the wrong body to decide this issue. [1:  PERB hopes to confuse the chronology of this case when it says that “the District may not attempt to generate such a challenge by adopting a policy that openly conflicts with state law” (PERB Br. 18), hoping that this Court forgets that AB 1955 was not passed until over a year after this litigation began.]  [2:  Again, the federal Chino Valley case cited by PERB on this point (PERB Br. 59) is currently on appeal. (9th Cir. No. 25-3686.)] 

RTPA’s argument—essentially that “PERB did not even need to ‘interpret’ anything” because AB 1955’s existence means that the Policy is “unlawful” (RTPA Br. 14)—likewise disregards the fact that AB 1955 is actively being challenged in federal court as unlawful in a case soon to be decided by the Ninth Circuit Court of Appeals. Contrary to RTPA’s argument, RUSD does not claim that PERB is “prohibited even from looking at external law”; rather, RUSD maintains that whether the Policy violates AB 1955 and whether AB 1955 is itself unconstitutional are questions PERB is not authorized to answer. Therefore, PERB cannot rule that the Policy is unlawful.
II. The Board’s finding that RUSD committed an unlawful failure to bargain is clearly erroneous.
While RTPA seems to think that PERB did not conduct an Anaheim test (RTPA Br. 12), PERB acknowledges that it did (PERB Br. 24). PERB’s Anaheim analysis is flawed for the reasons discussed in the Petition. (Pet. 19–23.)
A. The Policy does not materially change the scope of employment because teachers have always been required to communicate with parents.
As RUSD explained in its Petition, communication with parents is and always has been a part of teachers’ job duties, both before and after the September 2023 policy revision, and teachers were already expected to communicate with parents without student consent in certain circumstances prior to that policy revision. (Pet. 19–20.) Respondents’ attempts to distinguish the Parental Notification Policy from these longstanding communication expectations fail. 
PERB notes that it “relied on testimony from Association President Travis Mougeotte”—hardly an unbiased source, given his role in RTPA’s failure to bargain—“that employees would face consequences from the California Commission on Teacher Credentialing.” (PERB Br. 25.) But somehow, PERB argues the underlying policy does not raise an “important question of law.” (Id. at 21.) The new policy purportedly requires teachers “to risk their credentials and employment,” but somehow does not raise an “important question of law.” (Id. at 21, 25.) 
“Mougeotte also testified that compliance with the [Policy] conflicts with teachers’ previous understanding that they were not expected to go against students’ wishes except when necessary to keep them safe.” (PERB Br. 25.) Of course, communicating a student’s transgender or gender-questioning status to that student’s parents is necessary to keep them safe. “If a school student suffers a life-threatening concussion while playing soccer during a class on physical fitness, and the child expresses his feelings that he does not want his parents to find out, would it be lawful for the school to require its instructor to hide the event from the parents? Of course not.” (Mirabelli v. Olson (2023) 691 F. Supp. 3d 1197, 1202.) So how then could a school not inform parents if their child is at risk for “significant, adverse, life-long social-emotional health consequences?” (Id.)
RTPA argues that what the teachers would “reasonably comprehend” their duties to be is an unreviewable factual finding. (RTPA Br. 11–12.) But that’s the test “for whether an employer has materially changed employee job duties.” (PERB Br. 24 (citing State of California (California Correctional Health Care Services) (2022) PERB Decision No. 2823-S, pp. 10–12).) And whether such a material change has occurred is plainly a legal conclusion that can be reviewed. 
PERB’s dismissal of the idea that “students’ transgender or gender-nonconforming status” might be “included in school records” is not credible. (See PERB Br. 26.) There would be a record of a student’s requested nickname. There would be a record of a student’s request to use the other bathroom. There would be a record of a student’s request that their Physical Education records, which have different benchmarks for male and female students, reflect their chosen gender. To suggest otherwise is unfounded and is inconsistent with standard public school administrative practices. 


B. The second Anaheim prong weighs in RUSD’s favor because collective bargaining is an inappropriate vehicle for resolving policy conflicts.
The second Anaheim prong requires both that the subject be “of such concern to both management and employees that conflict is likely to occur” and that “the mediatory influence of collective negotiations is the appropriate means of resolving the conflict.” (Anaheim Union High School District (1981) PERB Decision No. 177 at 4 (emphasis added).) PERB points out that “conflict is likely to occur,” but again tries to dodge the issue that collective bargaining is an inappropriate vehicle for resolving a policy conflict. (PERB Br. 27.) RUSD does not and has not denied that conflict is likely to occur. (AR vol. 1 at PERB-134.) But RUSD maintains that that question is best resolved by the Legislature passing constitutionally sound legislation. (Id.)
PERB’s counterargument is circular: collective bargaining is an appropriate means of resolving the conflict because “EERA and longstanding case law have determined that it is.” (PERB Br. 27–28.) That case law? Other PERB decisions. PERB has no serious response to RUSD’s explanation of the problems with this approach. PERB is not the appropriate body to weigh the rights and interests of students and parents. The Legislature is and, when the Legislature oversteps its bounds, civil courts must perform that duty. 
C. The Policy cannot be a mandatory bargaining subject because it does not satisfy the third prong of the Anaheim test.
A mandatory bargaining subject cannot “significantly abridge” any of the managerial prerogatives that are central to carrying out RUSD’s mission. PERB argues that the third Anaheim prong is satisfied because bargaining with RTPA “would not significantly abridge the District’s managerial prerogatives.” (PERB Br. 28.) This ignores the fact that, before RUSD even implemented the Policy, RTPA declared that it would not “engage in the negotiation of any policy that is in violation of student safety and the law” based on its own determination that the Policy violated the law. (AR vol. 2 at PERB-912.) No bargaining occurred or could occur because RTPA refused to bargain at all. PERB’s response that “the District’s managerial prerogative cannot include adopting a policy that violates state law” (PERB Br. 28) ignores the fact that PERB is not entitled to make that determination. 
D. PERB erred in finding that RUSD failed to negotiate.
RUSD was not required to bargain prior to the implementation of the Policy, which, in any event, has not yet occurred. Even if bargaining had been required, PERB’s findings are flawed. It is RTPA—not RUSD—that refused to bargain on the ground that the Policy allegedly violates state law. (See RUSD Appeal Reply Br. 18–19.) PERB attempts to turn that fact against RUSD (PERB Br. 30), but in doing so reaches conclusions that, once again, exceed its statutory authority. PERB’s attempt to avoid that important detail is to cite a case saying that “PERB may construe employee relations laws considering constitutional precedent,” (PERB Br. 30 (quoting City of Palo Alto v. Public Employment Relations Bd. (2016) 5 Cal.App.5th 1271, 1288).) AB 1955, however, is not an employee relations law. Relying on that inapposite authority, PERB proceeds to rebut an argument RUSD never made, and that PERB itself acknowledges RUSD never made: “that the Association had to accept an unlawful policy in order to exercise its right to bargain.” (PERB Br. 31.) RTPA, of course, never had to accept any such thing, because, again, the Policy has never been implemented.
CONCLUSION
	The Petition should be granted.
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