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2. Long-Term Affordable Housing Stock Justification

Second, Shared Housing removes long-term housing stock from the market in a way that
Hotels do not, contributing to homelessness in the City and a lack of housing for victims of
domestic violence. The revenue from the Surcharges helps addresses these problems by funding
homelessness and related services.

As a threshold matter, the Homeowners move to exclude the opinion of Bryan Esenberg,
Deputy Commissioner of the City’s Department of Housing, who opined that “there is substantial
support for the proposition that house sharing has a tendency to reduce the availability of
affordable housing[.]” Esenberg cites a number of publications in support of his opinion, and
states that “these reports are of the type that would be reasonably relied upon by policy makers
and advisers . . . in forming opinions and inferences upon the subjects that the reports address.”
The Homeowners argue that Esenberg’s opinion should be excluded because he is not qualified to
opine on the studies due to his lack of “knowledge of econometric and statistical methods” and
because he did not apply any methodology to underpin his conclusion. In addition, the
Homeowners contend that Esenberg’s first-hand observation regarding the conversion of a single-
room occupancy building to a short-term rental building cannot form a basis of his opinion
because it is anecdotal and he lacks basic knowledge of the factors that influence the availability
of affordable housing.

The Homeowners misconstrue, at least in part, Esenberg’s report. He does not purport to
offer opinions on the “econometric or statistical” soundness of studies and reports he reviewed.
Rather, the crux of his opinion is what a government policy-maker relies on in forming policies.
Specifically, in citing the various publications that address how home sharing affects affordable
housing, Esenberg opines that policy makers, like him, typically rely on these types of
publications. The Homeowners do not dispute that aspect of Esenberg’s opinion. Esenberg
further opines that these publications form a reasonable basis for the City’s conclusion that
“house sharing has a tendency to reduce the availability of affordable housing . . ..” Thus,
Esenberg was merely opining on the reasonableness of the City’s justification for the Surcharge
classification. While Esenberg does not purport to offer a scientific opinion, he is clearly qualified
in terms of education, knowledge and experience to offer an opinion going to the reasonableness
of the City’s decision to impose Surcharges on Shared Housing but not Hotels. Esenberg has
worked for the City’s Department of Housing since 2013, first as Assistant Commissioner and,
starting in 2017, as Deputy Commissioner. In his current role, Esenberg oversees the City's
investment in multifamily affordable housing and develops programs to increase affordable
housing opportunities. His portfolio also involves devising strategies to deal with troubled and
abandoned buildings. Esenberg's opinions, based on his knowledge, skill and experience, go to the
types of information and data that inform decisions about housing issues in the City and clearly
meet the standard under Illinois Evidence Rule 702 (“If scientific, technical, or other specialized
knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a
witness qualified as an expert, by knowledge, skill, experience, training, or education, may testify
thereto in the form of an opinion or otherwise.”). In any case, even if Esenberg is not qualified to
opine that Shared Housing reduces the availability of affordable housing, that is beside the point
because, as explained below, the Homeowners’ expert acknowledges that there is a relationship
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between house sharing and home prices and rents, and that restrictions on housing supply can
affect homelessness.

The Homeowners’ argument relating to Esenberg’s first-hand observation about the
conversion of a single room occupancy hotel to a short-term rental building fares no better. He
states that when the building was converted, the City had to provide resources and help those
affected find replacement housing. The Homeowners offer no sound legal basis to exclude
Esenberg’s observation based on his personal experience as a high-ranking official whose leads
the City’s efforts to devise and execute housing policy.

Turning to the merits of their Uniformity Clause claim, the Homeowners argue that the
City’s justification that Shared Housing decreases long-term housing stock fails because many
Shared Housing properties continue to serve as the host’s primary residence. Once again, the
Uniformity Clause does not require perfection. See Arangold Corp., 204 111. 2d at 153; Empress
Casino Joliet Corp., 231 1ll. 2d at 80. Rather, the City must simply “ensure ‘minimum standards’
of reasonableness.” Best Buy Stores, L.P., 2020 IL App (1st) 191680, 4 32. Thus, even if many
Shared Housing units would not remove long-term housing stock from the housing marketplace
because they will continue to be owner-occupied, it is undisputed that some properties would be
removed from the long-term housing supply. Likewise, the Homeowners’ argument that Hotels
also remove long-term housing because they occupy real estate that could otherwise be dedicated
to long-term housing misses the point. The City concedes, of course, that any business, including
a hotel, which occupies real estate, keeps property out of the long-term housing market. But,
Shared Housing converts property that was intended, and was actually used, for long-term
housing into short-term housing. Therefore, Shared Housing removes long-term housing from the
market in a way that Hotels do not.

The Homeowners also fail to meet their burden to show that the City’s justification that
Shared Housing reduces the supply of affordable housing in the City is unsupported by the facts
or insufficient as a matter of law. To reiterate, Esenberg opines that “there is substantial support
for the proposition that house sharing has a tendency to reduce the availability of affordable
housing[.]” Esenberg cites a number of publications in support of his opinion. Esenberg also notes
that “the pressure that short-term rentals place on rent prices ‘pushes units out of the margins of
affordability for low- and middle- income residents, an effect that cascades through the city.”” He
explained:

In other words, if rent prices increase in the neighborhoods where house sharing is
most common, some people who cannot afford those rents move into less
expensive neighborhoods, which raises the rents there. This is turn spills over to
less well-off neighborhoods, where at some point people who could barely afford
the rent before have to move out or get evicted. These people become homeless or
at least require governmental assistance to secure housing.

The Homeowners offer the report and deposition testimony of Dr. Adrian Moore, who
opines that home prices are affected more by other factors, such as land use restrictions and
housing regulations. However, the Homeowners acknowledge (at p. 16 of their opening brief) that
“the only nationwide study found that home-sharing had a minimal effect on rents.” They further
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admit (at p. 19 of their opening brief) that “[r]estrictions on housing supply do affect
homelessness; one study of 40 large U.S. cities found that about 42 percent of the variation in
homelessness explained by difference in median home prices.” The Homeowners further concede
(at pp. 12-13 of their combined reply and response) that Moore acknowledged that “restrictions
on housing supplies can affect home prices, which in turn can affect homelessness, but he also
concluded that home-sharing’s effect on housing supplies and prices was minimal,” and
questioned whether this would increase homelessness. Thus, even if the Court entirely discounted
Esenberg’s opinion that there is substantial support for the view that house sharing decreases the
availability of affordable housing, the Homeowners themselves concede that there exists at least a
“minimal” basis for the classification based on the loss of affordable housing. That there are other
factors contributing to the decrease in housing supply and increase in homelessness does not
make the City’s justification arbitrary or unreasonable. As the Illinois Supreme Court has said, “if
a state of facts can be reasonably conceived that would sustain it, the classification must be
upheld.” Geja's Cafe, 153 1ll. 2d at 248.

Affordable housing and homelessness, no doubt, present highly complex issues that lend
themselves to a variety of policy approaches, some more effective than others. The Uniformity
Clause is not intended to constrain government to legislate in ways that more, or most, effectively
address a public policy concern. That is an argument for the Chicago City Council, not the courts.

3. Income and Property Tax Justification

Finally, for its third independent justification for the Surcharges, the City argues that
Hotels are subject to higher income and property tax rates than Shared Housing, and that Hotels
are potentially subject to a variety of business-related taxes that Shared Housing is not. Thus,
Shared Housing has a competitive financial advantage and the Surcharges are an attempt to put
Hotels on a more level playing field with Shared Housing. The Homeowners respond, in part, that
because only Shared Housing guests are subject to the Surcharges and the Uniformity Clause
looks to whether there exists a real and substantial difference between persons who are taxed and
persons who are not taxed, the higher taxes paid by Hotels is irrelevant. Although the City offers
no argument in reply, one might safely assume that, as a general matter, Hotels, like other
businesses, pass along their cost of doing business in the rates they charge their customers.
Nevertheless, having determined that the Surcharges withstand scrutiny on two, independent
bases, the Court need not belabor this opinion by reaching the merits of the City’s justification
based on the income and property tax advantage of Shared Housing over Hotels.

I11. Conclusion

The Homeowners’ motion to exclude Esenberg’s opinion is denied. Summary judgment is
entered in favor of the Defendants and against the Plaintiffs on count VII of the second amended
complaint relating to the Surcharges. The Clerk shall notify all counsel of record of the entry of
this decision.

ENTER: ENTERED
October 15, 2020
/s/ Sai’ljay T. Tailor Clerl?zfrf:\:yc?rrcivi:nCourt

of Coo, nty, IL

DEPUTY CLERK
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In the Circuit Court of Cook County, Illinois
County Department, Chancery Division

X

\b

LEILA MENDEZ and ALONSO O
ZARAGOZA, Ol z

Plaintiffs, Case No. 2016 CH 15489 L‘. z"f\

v Hon. Cecilia A. Horan

CITY OF CHICAGO, et al. General Chancery Calendar 9

Defendants.
ORDER
This matter coming before the Court for a ruling on Defendants’ Section 2-619.1 Motion to
Dismiss Plaintiffs’ Third Amended Complaint, due notice having been given and the Court being fully
advised in the premises, IT IS HEREBY ORDERED:
1. For the reasons stated on the record during the Court’s September 17, 2021 and October 19,
2021 hearings, Defendants’ Section 2-619.1 Motion to Dismiss Plaintiffs’ Third Amended

Complaint is granted; and

2. This is a final and appealable order, resolving all issues outstanding in the case.

ENTER:

fs! Cecilia A. Horan No. 2186

Meeting ID: 956 5899 1093
Password: 129359

Dial-in: 312-626-6799 400 Cecilia A. Horan

DATE: October 19, 2021 0CcT 20 A
Order Prepared by: -
Jordan A. Rosen Circuit Court - 2186

(Jordan.Rosen@cityofchicago.org)

City of Chicago, Department of Law
Constitutional and Commercial Lit. Division
2 North LaSalle Street, Suite 520

Chicago, [llinois 60602

(312) 744-9018

Attorney No. 90909


fchicago.org

