
IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 

COUNTY DEPARTMENT, CHANCERY DIVISION 

 

LEILA MENDEZ and ALONSO ZARAGOZA,  ) 

        ) 

 Plaintiffs,      ) Case No. 16 CH 15489 

        ) 

v.        ) Judge Sanjay T. Tailor 

        ) 

CITY OF CHICAGO, a municipal corporation; and  ) 

ROSA ESCARENO, in her official capacity as  ) 

Commissioner of the City of Chicago Department of ) 

Business Affairs and Consumer Protection,   ) 

        ) 

 Defendants.      ) 

 

DEFENDANTS’ AMENDED REPLY IN SUPPORT OF THEIR SECTION 2-619.1  

MOTION TO DISMISS PLAINTIFFS’ THIRD AMENDED COMPLAINT 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

FILED
7/8/2021 3:11 PM
IRIS Y. MARTINEZ
CIRCUIT CLERK
COOK COUNTY, IL
2016CH15489

13967263

Hearing Date: No hearing scheduled
Courtroom Number: No hearing scheduled
Location: No hearing scheduled
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I. Plaintiffs Lack Standing (Section 2-619). 

The safe rental provisions do not prohibit Plaintiffs from engaging in single night rentals, 

but provide a way for that restriction to be lifted sooner than it might otherwise be, thus 

benefitting Plaintiffs.  Accordingly, Plaintiffs lack standing to challenge the safe rental 

provisions because Plaintiffs suffer no injury from them, and striking them down would not 

redress an injury.  See City Mem. at 4-5. 

Plaintiffs assert that they have shown an injury sufficient to confer standing because the 

Ordinance’s ban on single night rentals prevents them from engaging in single-night rentals.  

Resp. at 4.  But this is a mismatch for their legal claim.  That claim – an improper delegation 

claim – cannot challenge the Ordinance’s restriction on single night rentals, because no 

delegation occurred when the City Council chose, itself, to restrict single night rentals.  Instead, 

Plaintiffs’ claim challenges an alleged improper delegation of legislative authority to the 

Commissioner and Superintendent to determine when single night rentals can be conducted 

safely.  It is these separate “safe rental provisions” in the Ordinance, and not the Ordinance’s ban 

on single night rentals, which vest the Commissioner and Superintendent with the authority that 

Plaintiffs challenge under separation of powers principles.  

Plaintiffs allege no injury that results from the safe rental provisions themselves, nor 

could they, since those provisions benefit Plaintiffs by potentially allowing single night rentals to 

occur sooner than might otherwise happen if Plaintiffs had to wait for the City Council to repeal 

the ban.  Plaintiffs protest that they are injured by the safe rental provisions because they permit 

the Commissioner and Superintendent to actively maintain the ban, see Resp. at 5, but, again, 

their argument conflates the safe rental provisions and the ban.  It is the Ordinance that 

established the ban and that actively maintains it.  The Commissioner and Superintendent are not 

alleged to have “actively” done anything here, and certainly not to have decided that the rental 
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ban is to remain in effect.  And if and when these officials determine that single night rentals can 

be conducted safely, the effect will be to eliminate – not maintain – the single night rental ban.   

Moreover, even if the Commissioner and Superintendent were to make a determination in 

the future to maintain the ban, that possibility does not give Plaintiffs standing now.  Standing 

requires an injury to be actual or threatened and distinct and palpable; a mere hypothetical and 

speculative future occurrence is not enough.  See Glisson, 188 Ill. 2d at 221 (1999).  Plaintiffs 

cite no legal authority showing that such a possibility causes them injury now.  See Resp. at 5.   

Plaintiffs lack standing for the additional reason that their supposed injury in not being 

able to rent their units for a single night would not be redressed by a victory in this case.  Instead, 

if Plaintiffs’ claim were successful, the remedy would be to sever the safe rental provisions from 

the rest of the Ordinance.  But that would leave the Ordinance’s ban on single night rentals 

intact, thus maintaining (and not redressing) any injury from the inability to conduct single night 

rentals.  See Mem. at 5-7.  And under that scenario, Plaintiffs would be worse off by losing an 

administrative avenue through which the ban on single night rentals may be lifted. 

Plaintiffs do not contest that if the safe rental provisions are severed out, their injury in 

not being able to conduct single night rentals will not be redressed.  Instead, their redressability 

argument is that the safe rental provisions are not severable from the single night ban, and that 

both must therefore be struck down.  See Resp. at 6-8.  But here, too, Plaintiffs are incorrect.   

“Severability is determined through a two-part inquiry” that first examines “‘whether the 

valid and invalid portions of the statute are essentially and inseparably connected in substance,’” 

and then “whether the legislature would have enacted the valid portions without the invalid 

portions.”  Henderson, 2013 IL App (1st) 113294, ¶ 19.  Here, the first step of the inquiry favors 

the City because it is possible to sever the safe rental provisions from the single night rental ban: 
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It shall be unlawful for any shared housing host to rent any shared housing unit, or 

any portion thereof, for any period of less than two consecutive nights. until such 

time that the commissioner and superintendent of police determine that such 

rentals can be conducted safely under conditions set forth in rules jointly and duly 

promulgated by the commissioner and superintendent.  

 

See MCC 4-14-050(e).  Plaintiffs, for their part, make no argument that the safe rental provisions 

cannot be removed from the Ordinance as a matter of textual construction.1   

 The second step also favors the City.  City Council members expressed serious concern 

that single night rentals risked bringing about “super-spreader” events that could spur outbreaks 

of COVID-19, and the proliferation of “party houses” implicating a range of safety concerns.  

See Mem. at 2-4.  The legislative record thus shows that striking down the single night rental 

ban, in addition to the safe rental provisions, would not only work violence to the City Council’s 

intent, but also lift necessary checks on grave public safety threats.2   

In response, Plaintiffs argue that the City Council would not have wanted the single night 

ban to survive as a stand-alone law if the safe rental provisions were severed out because both 

were intertwined as part of a “negotiated compromise.”  Resp. at 6-7.  In support, Plaintiffs rely 

almost exclusively on snippets of statements made by one legislator – Alderman Smith.  See 

Resp. at 6-8.  But courts have repeatedly cautioned that statements of individual legislators do 

not speak for the full legislature’s intent.  See, e.g., Morel v. Coronet Ins. Co., 117 Ill. 2d 18, 24 

(1987); United States v. O’Brien, 391 U.S. 367, 384 (1968).  Moreover, Alderman Smith’s 

alleged statements do not support Plaintiffs.  The statement that she was concerned with whether 

                                                           
1 The City’s severability ordinance states that a decision invalidating a clause does “not affect the validity 

of the remaining portions of the” ordinance.  MCC 1-4-200.  The Court should thus presume that the City 

Council intended for Ordinance clauses to be severable.  See People v. Mosley, 2015 IL 115872, ¶ 56.   
2 Importantly, the upshot of this analysis is not that the safe rental provisions should be severed; rather, 

the point here is that, if the provisions were invalidated, they would be subject to being severed, and the 

ban preventing Plaintiffs from engaging in single night rentals would remain.  As a consequence, 

Plaintiffs’ injury would not be redressed by striking out these provisions, and they therefore lack standing.   
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shared housing rentals should be allowed “only [in] people’s primary residences” (and thus not 

in investment properties), is a different issue from whether they should be allowed for single 

nights.   See Resp. at n. 5.  As to the second quote Plaintiffs rely on, there Alderman Smith 

referred only vaguely to “people who favor this industry,” and not to a contingent of aldermen 

who voted to approve the Ordinance only because it included the safe rental provisions.  Id.     

Nor are Plaintiffs helped by People ex rel. Chicago Bar Association v. State Board of 

Elections, 136 Ill. 2d 513 (1990), which involved a different statute with its own distinct 

purposes and history, and therefore is of no help to the context-specific severability analysis in 

this case.  See Chairez, 2018 IL 121417, ¶¶ 61-62 (conducting severability analysis based on 

background and purposes of statute).  Moreover, in concluding that the statute at issue was not 

subject to severing, the court pointed to several legislators who clearly and explicitly stated that 

the statute struck a delicate balance between competing concerns such that all of the statute’s 

provisions were part of a unified whole.  Chicago Bar, 136 Ill. 2d at 534-36.  Here, in contrast, 

Plaintiffs cite nothing in the legislative record showing that the Ordinance would not have been 

enacted were the safe rental provisions not in it.  Plaintiffs fail to identify even a single legislator 

who insisted on including the safe rental provisions as a condition for supporting the ban on 

single night rentals. 

Last, Plaintiffs argue that the safe rental provisions are not severable because they are 

“exemptions.”  Resp. at 8.  But this adds nothing to the severability analysis, because it says 

nothing about the City Council’s intent.  Moreover, the “exemption” label does not fit.  The safe 

rental provisions are not exceptions to a rental ban, but a way for the ban to be lifted.   

For these reasons, Plaintiffs lack standing to challenge the safe rental provisions.   

II. Plaintiffs’ Claim Is Unripe (Section 2-619). 
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Plaintiffs’ challenge to the safe rental provisions is also unripe:  The Commissioner and 

Superintendent have not yet promulgated rules to guide their decision on whether single night 

rentals are safe, much less made a determination under those rules.  Plaintiffs challenge a 

delegation of authority that has not been and may never be exercised.  Accordingly, (1) the issues 

here are not fit for judicial resolution given that no administrative action has been taken, and (2) 

Plaintiffs will suffer no hardship from withholding judicial consideration.  See Mem. at 5-6. 

Plaintiffs’ only argument as to why the issues are fit for judicial resolution is that the 

Ordinance empowers the Commissioner and Superintendent to maintain the single night rental 

ban.  Resp. at 8.  But again, they cite no authority favoring their position.  Moreover, Plaintiffs’ 

argument is really a standing argument – that they are injured by the rental ban. It does not show 

that public officials have undertaken an exercise of authority that is ripe for judicial review.   

On the second ripeness factor, Plaintiffs provide no account detailing how withholding 

judicial consideration would cause them hardship.  Even if they did, such hardship would not 

relate to the safe rental provisions’ grant of authority to the Commissioner and Superintendent, 

but to the ban on single night rentals enacted by the City Council itself.  See Mem. at 6-7.  Thus, 

this ripeness factor also favors the City, and Plaintiff’s claim should be dismissed as unripe. 

III. Count VIII Fails to State a Claim (2-615).  

Even if Article IV, section 1 applied to the City,3 the safe rental provisions do not amount 

to unlawful delegations of legislative authority.  As the City explained, the Ordinance satisfies 

the three-part test for lawful delegations because it sufficiently identifies (1) the persons and 

                                                           
3 As the City explained, Plaintiffs cannot sue under Article IV, section 1 because, by its text, it applies 

only to the State legislature.  See Mem. at 8-9.  Plaintiffs offer no response to this dispositive point.  

Further, the cases Plaintiffs cite to argue that the section applies to localities do not mention that section.   
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activities subject to regulation; (2) the harm to be prevented; and (3) the general means intended 

to be available to the administrator to prevent the identified harm.  See Mem. 9-13.   

Plaintiffs contest only the City’s showing on the second factor, arguing that the 

Ordinance does not sufficiently identify the harm to be prevented because it does not speak to the 

scope or purpose of the rules to be promulgated by the Commissioner and Superintendent.  But 

the Ordinance does sufficiently identify the harm to be prevented, for it authorizes these officials 

to determine when single night rentals can be conducted “safely.”  See Mem. at 9-13.  Plaintiffs 

nowhere distinguish the cases cited by the City where courts held that analogous phrases, such as 

“protection of consumers in this State” and “conserve the health and safety of the pupils of the 

public schools,” were sufficient to identify the harm to be prevented.  See Mem at 11-12. 

 Rather than rebut this precedent, Plaintiffs pose questions about what “safely” means.  

Resp. at 14.4  But those questions do not mean the Ordinance’s delegation is unlawful.  In South 

51, the First District held that “the legislature may use broader and more generic language” when 

identifying the harm to be prevented, and directed courts to examine a statute’s legislative 

history and other provisions to identify that harm.  335 Ill. App. 3d at 551-52.  Here, any 

imprecision can be fleshed out by resort to the Ordinance’s background, which shows that the 

City Council was concerned that single night rentals posed safety concerns relating to “party 

houses” and COVID-19.  See Mem. at 2-4, 12.5  No more specificity than this is required, as the 

point of delegation is to allow expert agencies to make the more particularized determinations. 

                                                           
4 At base, Plaintiffs’ effort to poke holes in the meaning of the term “safely” is a facial vagueness 

challenge to the safe rental provisions, a claim that would fail. As Judge Tailor recognized in upholding 

the Ordinance’s prohibition on noise “louder than average conversational level,” an ordinance is not 

vague on its face “unless it is incapable of any valid application[.]”  See Oct. 13, 2017 Mem. and Op., 

attached as Exhibit A, at 17 (citation omitted).  Here, the safe rental provisions’ concern with safety is 

capable of valid application, such as in the context of super-spreader parties. 
5 The harm the City Council sought to prevent is also shown by other Shared Housing Ordinance sections 

regulating conduct that can occur in “party houses.”  See South 51, 335 Ill. App. 3d at 552 (discerning the 
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Plaintiffs also argue that pandemic response is a matter better suited to the City’s 

Department of Public Health rather than the Commissioner and Superintendent.  Resp. at 14-15.  

But the City Council’s decision to task those individuals with making the safety determinations 

here is a policy matter for the legislature’s discretion.  The wisdom of that decision does not bear 

on whether there has been an unlawful delegation of authority, which is a question that turns on 

the statutory text and history.  At any rate, the Commissioner and Superintendent are well-suited 

to monitor safety concerns associated with shared housing units.  The Ordinance tasks the 

Commissioner with overseeing the entire shared housing industry, and the Commissioner and 

Superintendent participated in a task force to address “party houses.”  Mem. at 3. 

 Last, Plaintiffs try to elide the three-part delegation test and argue that the safe rental 

provisions are an lawful delegation of authority because they give the Commissioner and 

Superintendent unlimited discretion to maintain the ban on single night rentals.  See Resp. at 12.  

At base, however, this is not a challenge to the authority given to the agencies, but to the City 

Council’s own decision to ban single night rentals, because it is that decision that created the ban 

and is the cause for its existence today, as explained above.  For these reasons, the safe rental 

provisions do not unlawfully delegate legislative authority. 

CONCLUSION 

WHEREFORE, the Court should dismiss Plaintiffs’ Third Amended Complaint with prejudice. 

Dated:   July 8, 2021    Respectfully submitted, 

 

      CELIA MEZA, 

      Corporation Counsel for the City of Chicago 

 

                                                           
harm to be prevented based on other provisions in the statute).  See also MCC 4-14-040(b) (criminal 

activity and egregious and unsanitary conditions), 4-14-010 (egregious conditions include “(1) drug 

trafficking; (2) prostitution; (3) gang-related activity; (4) violent acts involving the discharge of a firearm, 

or the death of, or serious bodily injury to, any person; (5) exceeding the design load; (6) overcrowding . . 

.”); 4-14-050(a) (nuisances), (b) (occupancy restrictions) (d) (service of alcohol). 
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      By:  /s/ Jordan A. Rosen   

      Assistant Corporation Counsel 

 

Andrew W. Worseck 

Jordan A. Rosen 

City of Chicago, Department of Law 

Constitutional and Commercial Litigation Division 

2 North LaSalle Street, Suite 520 

Chicago, Illinois 60602 

(312) 744-7129 / 744-9018
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CERTIFICATE OF SERVICE 

 I, Jordan A. Rosen, an attorney, hereby certify that on July 8, 2021, I caused the foregoing 

Defendants’ Amended Reply in Support of Their Section 2-619.1 Motion to Dismiss 

Plaintiffs’ Third Amended Complaint to be served upon Plaintiffs’ designated email addresses 

below: 

/s/ Jordan A. Rosen  

 

 

Liberty Justice Center 

Jeffrey Schwab 

208 S. LaSalle St., Suite 1690 

Chicago, Illinois 60604 

jschwab@libertyjusticecenter.org 

 

Goldwater Institute 

Jacob Huebert 

Christina Sandefur 

500 E. Coronado Road 

Phoenix, Arizona 85004 

jhuebert@goldwaterinstitute.org 

csandefur@goldwaterinstitute.org 
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EXHIBIT A 

FILED
7/8/2021 3:27 PM
IRIS Y. MARTINEZ
CIRCUIT CLERK
COOK COUNTY, IL
2016CH15489

13967800

Hearing Date: No hearing scheduled
Courtroom Number: No hearing scheduled
Location: No hearing scheduled
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