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Filed:  September 16, 2025 

Mr. Jacob H. Huebert 
Mr. Reilly Stephens 
Liberty Justice Center  
7500 Rialto Boulevard 
Suite 1-250 
Austin, TX 78735 

Ms. Jennifer Safstrom 
Vanderbilt Law School  
131 21st Avenue, S. 
Nashville, TN 37203-0000 

Mr. Robert W. Wilson 
Office of the Tennessee Attorney General  
40 S. Main Street 
Suite 1014 
Memphis, TN 38103-1877 

  Re: Case No. 24-6043, Dan McCaleb v. Michelle Long 
Originating Case No. : 3:22-cv-00439 

Dear Counsel, 

     The court today announced its decision in the above-styled case. 

hed opinion together with the judgment which has 
been entered in conformity with Rule 36, Federal Rules of Appellate Procedure. 

  Yours very truly,  

    

  Kelly L. Stephens, Clerk 

    

    

  
Cathryn Lovely 
Deputy Clerk 
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cc:  Ms. Lynda M. Hill 

Enclosures 

Mandate to issue. 
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UNITED STATES COURT OF APPEALS 
 

FOR THE SIXTH CIRCUIT 
 
 
 

DAN MCCALEB, Executive Editor of The Center 
Square,  

Plaintiff-Appellant, 

v. 

MICHELLE LONG, in her official capacity as Director of 
the Tennessee Administrative Office of the Courts,  

Defendant-Appellee. 

 
 
 
 

 
 
 
 
 
 
 

 
 
 
 
No. 24-6043 

Appeal from the United States District Court for the Middle District of Tennessee at Nashville. 
No. 3:22-cv-00439 Eli J. Richardson, District Judge. 

 
Decided and Filed:  September 16, 2025 

Before:  COLE, GIBBONS, and BUSH, Circuit Judges. 
_________________ 

COUNSEL 

ON BRIEF:  Jacob Huebert, Reilly Stephens, LIBERTY JUSTICE CENTER, Austin, Texas, for 
Appellant.  Andrew C. Coulam, Robert W. Wilson, OFFICE OF THE TENNESSEE 
ATTORNEY GENERAL, Nashville, Tennessee, for Appellee.  Jennifer Safstrom, 
VANDERBILT UNIVERSITY, Nashville, Tennessee, for Amici Curiae. 

BUSH, J., delivered the opinion of the court in which GIBBONS, J., concurred.  COLE, 
J. (pp. 8 10), delivered a separate opinion concurring in the judgment. 

_________________ 

OPINION 

_________________ 

>
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-

- -  

In cases dealing with the claim of a First Amendment right of access to criminal 
proceedings, our decisions have emphasized two complementary considerations.  
First . . . we have considered whether the place and process have historically been 
open to the press and general public . . . .  Second, in this setting the Court has 
traditionally considered whether public access plays a significant positive role of 
the functioning of the particular process in question. . . .  If the particular 
proceeding in question passes these tests of experience and logic, a qualified First 
Amendment right of public access attaches. 

-  

-

- -

- 1

 
1Brown & Williamson Tobacco Corp. v. FTC, 710 F.2d 1165, 1178 (6th Cir. 1983); 

Broad. Co., Inc., 828 F.2d 340, 343 (6th Cir. 1987); Application of Storer Comm s, Inc., 828 F.2d 330, 336 (6th 
Cir. 1987); Cincinnati Gas & Elec. Co. v. Gen. Elec. Co., 854 F.2d 900, 903 (6th Cir. 1988); In re Memphis Pub. 
Co., 887 F.2d 646, 648 (6th Cir. 1989); Miami Univ., 294 F.3d at 821; In re Search of Fair Fin., 692 F.3d 424, 429 
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(6th Cir. 2012); United States v. DeJournett, 817 F.3d 479, 484 (6th Cir. 2016); United States v. Kincaide, 119 F.4th 
1074, 1077 (6th Cir. 2024). 
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2See Putnam Pit, 221 F.3d at 834 (electronic records of every parking ticket in a city); S.H.A.R.K., 499 F.3d 

at 553 (press videotapes confiscated by park ranger); Phillips
penalty procedures); Hils, 52 F.4th at 997 (recordings of interviews conducted during police department internal 
investigation). 
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_________________ 

CONCURRENCE 

_________________ 

COLE, Circuit Judge, concurring in judgment.  The Supreme Court recognizes no general 

right of access to governmental proceedings.  Press-Enterprise Co. v. Superior Court of 

California Press-Enterprise II

government excludes the people from a space historically open to them, and that space has 

played a particularly significant role in the functioning of the judicial process and the 

Hils v. Davis, 52 F.4th 997, 1002 (6th Cir. 2022) (quoting Globe 

Newspaper Co. v. Superior Court, 457 U.S. 596, 605 06 (1982) (citation modified).  We apply 

this analytical framework -and- to requests for access to judicial 

and quasi-judicial proceedings.  See Detroit Free Press v. Ashcroft, 303 F.3d 681, 695 96 (6th 

Cir. 2002).  Since meetings of the Tennessee Judicial Advisory Commission are advisory and not 

adjudicatory, I agree with the majority that the experience-and-logic test is inapplicable, and that 

separately to clarify my view of the experience-and-

context.  

The experience-and-logic test is derived from Richmond Newspapers Inc. v. Virginia, 448 

U.S. 555 (1980), where the Supreme Court recognized a constitutional right of access to criminal 

trials because of the long tradition of open trials and the value of openness to the proceedings 

Id. at 570 73 (citation modified).  The 

the appearance of justice, and the appearance of justice can best be provided by allowing people 

Id. at 571 72 (citation modified).  Moreover, as the Court recognized in a later 

upon the judicial process an essential component in our structure of self- Globe 

Newspaper, 457 U.S. at 606.   
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Applying this logic, the Supreme Court recognized a right of access to other criminal 

proceedings, including jury selection, Press-Enterprise Co. v. Superior Court of California, 464 

U.S. 501, 508 Press-Enterprise I Press-Enterprise II, 

478 U.S. at 10.  To do so outside the context of the trial itself, the Court emphasized the 

importance of both proceedings to the wider criminal process.  See Press-Enterprise I, 464 U.S. 

at 507; Press-Enterprise II, 478 U.S. at 12.  In Press-Enterprise II, for example, the Court 

even if a preliminary hearing cannot result in a conviction and is adjudicated without a jury, 

 . . do not make public access any less essential to the proper functioning of the 

Id.   

A tradition of public participation and the value of public access, not the criminal nature 

Id. 

question passes [the] tests of experience and logic, a qualified First Amendment right of public 

-and-logic 

test beyond a request for access to criminal proceedings, it has also not cabined the test to 

criminal proceedings.  Nor has the Court taken issue with the application of the test to various 

proceedings outside of the criminal context in our circuit and others.  Any language describing 

the experience-and-logic test as applicable to criminal proceedings is, in my view, not a limiting 

principle, but a function of discussing the specific legal issues presented by the case under 

review.  See, e.g., Richmond Newspapers

public has a right to attend trials of civil cases is a question not raised by this case, but we note 

 

Consistent with this understanding, we have joined other circuits in applying the 

experience-and-logic test to adjudicative proceedings beyond the criminal context, 

In re Fair Fin., 692 F.3d 424, 429 (6th 

Cir. 2012) (collecting cases); see also Detroit Free Press, 303 F.3d at 695 (collecting cases).  

True, we have described the test as applicable to criminal proceedings.  But simply describing 
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adjudicatory proceedings.  See, e.g., Brown & Williamson Tobacco Corp. v. FTC, 710 F.2d 1165, 

the test to assess access to civil trials); United States v. Miami Univ., 294 F.3d 797, 820 21 (6th 

assess access to student disciplinary records).  Rather, in accordance with Supreme Court 

value of public access, often analogizing to criminal proceedings to do so.  See, e.g., Brown, 710 

F.2d at 1178 79; Miami Univ., 294 F.3d at 821 22; Detroit Free Press, 303 F.3d at 698, 701.   

As relevant to this case, the meetings of the Tennessee Judicial Advisory Commission are 

only advisory.  Tenn. Code Ann. § 16-3-601(a).  The Tennessee Supreme Court ultimately 

Id. § 16-3-402.  The judicial subject of the 

are not judicial or quasi-

S.H.A.R.K. v. Metro Parks Serving Summit Cnty., 499 F.3d 553, 560 n.2 (6th 

Cir. 2007).  

Press-Enterprise II, 478 U.S. at 8.  But those interests alone do not create a 

constitutional right of access.  See, e.g., Houchins v. KQED, Inc., 438 U.S. 1, 15 (1978).  Instead, 

the Tennessee legislature may choose to open the meetings to the public, as the federal 

government and other states have done.  See 28 U.S.C. § 2073(c)(1); Zachary D. Clopton, 

Making State Civil Procedure, 104 Cornell L. Rev. 1, 35 (2018).  

Secrecy is, sometimes, required for government to function properly.  But it is not an 

overriding virtue.  Indeed, as the experience-and-

Press-Enterprise II, 478 U.S. at 8, 

anyone is free to attend gives assurance that established 

Press-Enterprise I, 

Richmond 

Newspapers, 448 U.S. at 572. 
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UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

No. 24-6043 

DAN MCCALEB, Executive Editor of The Center Square,  

Plaintiff - Appellant, 

v. 

MICHELLE LONG, in her official capacity as Director of the 
Tennessee Administrative Office of the Courts,  

Defendant - Appellee. 

Before:  COLE, GIBBONS, and BUSH, Circuit Judges. 
 

JUDGMENT 
 

On Appeal from the United States District Court 
for the Middle District of Tennessee at Nashville. 

THIS CAUSE was heard on the record from the district court and was submitted on the briefs 
without oral argument. 

IN CONSIDERATION THEREOF, it is ORDERED that the judgment of the district court is 
AFFIRMED. 

     ENTERED BY ORDER OF THE COURT 

     Kelly L. Stephens, Clerk 
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