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INTERESTS OF AMICUS CURIAE 

 Amici curiae are professional economists at leading universities and public policy research 

organizations who have dedicated their professional lives to understanding international 

economics.1 Many have put their expertise to use in public service for the federal government. 

Amici have an interest in ensuring that the fundamentals of international economics are correctly 

represented in this litigation. 

SUMMARY OF ARGUMENT 

Plaintiffs challenge the ten percent ad valorem tariffs that President Trump imposed on 

February 20, 2026, under Section 122 of the Trade Act of 1974, 19 U.S.C. § 2132(a). Section 122 

authorizes the President to proclaim temporary duties or quotas “[w]henever fundamental 

international payments problems require special import measures to restrict imports” for any of 

three enumerated purposes: to address “large and serious United States balance-of-payments 

deficits,” to prevent “imminent and significant depreciation of the dollar in foreign exchange 

markets,” and/or to cooperate with other countries to correct “an international balance-of-

payments disequilibrium[.]” 19 U.S.C. § 2132(a)(1)-(3). In imposing the tariffs, the President 

relied on the first of these purposes, proclaiming: “Specifically, my advisors have determined that 

an import surcharge in the form of ad valorem duties is required to deal with large and serious 

United States balance-of-payments deficits.” Proclamation No. 11012, 91 Fed. Reg. 9339 ¶ 5 (Feb. 

20, 2026) (“Proclamation”) (emphasis added); see also id. ¶¶ 8, 13.  

 For the President to invoke authority under Section 122 in the way that he has, two separate 

conditions must be met. First, per the cited statutory standard, the tariffs must be required to deal 

with “large and serious United States balance-of-payments deficits.” V.O.S. Selections, Inc. v. 

 
1 A complete list of Amici is included in Appendix A, attached hereto. 
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Trump, 149 F.4th 1312, 1372 (Fed. Cir. 2025) (J. Taranto, dissenting), aff’d sub nom. Learning 

Res., Inc. v. Trump, 146 S. Ct. 628 (2026). Second, the statute imposes “the necessary threshold 

condition” of the existence of “fundamental international payments problems.” Id.; see also 19 

U.S.C. § 2132(a). 

Neither required condition is met here. Section 122 was drafted and enacted in the early 

1970s, when the United States was operating under the Bretton Woods system of fixed exchange 

rates. The term “large and serious United States balance-of-payments deficits” takes specific 

meaning from that time. 19 U.S.C. § 2132(a). Under that fixed exchange rate system, a balance-

of-payments deficit reflected an acute drain on U.S. gold and currency reserves that threatened the 

country’s ability to meet its international obligations. But now, under the floating exchange rate 

system the United States has maintained for more than fifty years, exchange rates adjust 

automatically to correct payment imbalances, making the reserve-drain emergency Section 122 

was designed to address structurally impossible — and therefore legally impossible. Moreover, 

the United States does not face fundamental international payments problems, as it is able to pay 

for its imports and meet its debt obligations. As such, the Proclamation fails to satisfy either 

statutory condition: the United States cannot run a “large and serious United States balance-of-

payments deficit” because, in today’s system of floating exchange rates, they are no longer 

possible; and the United States does not have a “fundamental international payments problem” 

because the United States has consistently been able to meet its payment obligations. 19 U.S.C. § 

2132(a). 

 Finally, the President’s universal tariffs will fundamentally transform the U.S. economy. 

These sweeping tariffs, which apply to goods that enter the United States from nearly all trading 

partners, will have massive budgetary, allocative, and distributive effects across the country. As 
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such, this new round of tariffs will cause irreparable harm through immediate and irreversible 

large-scale economic consequences that cannot be fully remedied even if the tariffs are later 

declared illegal and any paid tariffs are refunded.  

ARGUMENT 

I. The Proclamation Fails to Meet the Statutory Conditions of “Large and Serious 
United States Balance-of-Payments Deficits” and “Fundamental International 
Payments Problems” Under Section 122(a).  

Section 122 of the Trade Act authorizes emergency trade measures only when the United 

States faces “fundamental international payments problems” and, as invoked by the Proclamation, 

if temporary import restrictions are required to address “large and serious United States balance-

of-payments deficits.” 19 U.S.C. § 2132(a). As Amici explain here, the United States cannot be 

facing “large and serious United States balance-of-payments deficits” and “fundamental 

international payments problems” as contemplated by the statute, because the United States now 

operates under a floating exchange rate system that makes such deficits impossible, and because 

the United States has consistently been able to meet its payments obligations, a situation that is 

unlikely to change. Id. 

A. “Large and serious United States balance-of-payments deficits” are impossible in 
today’s system of floating exchange rates. 

As the first of two conditions, Section 122 of the Trade Act allows the President to issue 

tariffs to deal with “large and serious United States balance-of-payments deficits,” which the 

President cites in the Proclamation for the 10 percent tariffs. See Proclamation ¶ 5; see also 19 

U.S.C. § 2132(a)(1). These balance-of-payment deficits were conceivable when the Trade Act was 

passed in the 1970s. But in today’s system of floating exchange rates, they are no longer possible.  

To understand this point, it is important to situate the meaning of “large and serious United 

States balance-of-payments deficits” within the context of the statute. Section 122 was signed into 
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law on January 3, 1975, as part of the Trade Act of 1974, which was first introduced in October of 

1973.2 When Section 122 was signed in 1975, the Bretton Woods system, which came into effect 

in 1945, was still in place. Under the Bretton Woods system, the dollar3 was pegged to gold at the 

price of $35 per ounce, and other currencies were pegged to the dollar. That is, the exchange rates 

between the dollar and gold, and between the dollar and other currencies, were fixed. This meant 

that foreign governments could exchange dollars for gold at the U.S. Treasury. 

The Bretton Woods system was vulnerable to balance-of-payment imbalances, especially 

for the United States. By the late 1960s, more dollars were circulating internationally than the U.S. 

Treasury could convert to gold at the peg, while the dollar was overvalued: its pegged value was 

greater than it would have been had the market prices of the dollar and gold floated freely against 

each other. As the Nobel Laureate Paul Samuelson explained in the 1973 edition of the leading 

economics textbook of the era, this “[c]hronic overvaluation of [the] dollar caused [a] hemorrhage 

of gold and reserves, [a] soaring balance-of-payments deficit.” Paul Samuelson, Economics 714 

(9th ed. 1973).  

These are the potential “large and serious United States balance-of-payment deficits” being 

referred to in Section 122 of the Trade Act. As the Chairman of the Council of Economic Advisers 

under President Reagan, Martin Feldstein told the Senate Finance Committee in 1984, “[t]he 

technical definition for the balance-of-payments is the rate of accumulation of official reserve 

 
2 When the Trade Act of 1974 was being finalized, the Customs Court had just declared unlawful 
a surcharge that President Nixon had imposed when he suspended convertibility, ending the 
guarantee that foreign governments and central banks could exchange their dollar holdings for 
gold at a fixed price. See Yoshida Int’l, Inc. v. United States, 378 F. Supp. 1155 (Cust. Ct. 1974). 
Section 122(a) of the Trade Act was therefore drafted with that context in mind, aiming to insulate 
such actions from litigation. The Yoshida decision was later overturned, and the surcharge 
validated, by the U.S. Court of Customs and Patent Appeals. United States v. Yoshida Int’l, Inc., 
526 F.2d 560 (C.C.P.A. 1975).  
3 All references to the dollar are to the United States dollar. 
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assets, including gold.” Trade Deficit: Hearing Before the Subcomm. on Int’l Trade of the S. 

Comm. on Fin., 98th Cong. 48 (1984) (statement of Dr. Martin Feldstein, Chairman, Council of 

Economic Advisors); see also Article XII of the General Agreement on Tariff and Trade 

1994/1947 (tying “balance of payments,” the subject of the provision according to its paragraph 1, 

to “a serious decline in its monetary reserves” or “very low monetary reserves” in its paragraph 2). 

) Similarly, Nobel Laureate Paul Krugman explained in his seminal 1979 paper on balance-of-

payment crises: “When the government is no longer able to defend a fixed parity because of the 

constraints on its actions, there is a ‘crisis’ in the balance of payments.” Paul Krugman, A Model 

of Balance-of-Payments Crises, 11 J. Money, Credit, & Banking 311, 311 (1979). 

But the Bretton Woods system was abolished in 1976 through the Jamaica Accords — and 

along with that, the possibility that there could be a “balance-of-payment deficit” as used in Section 

122. Indeed, it was precisely the U.S. balance-of-payment deficits just described that precipitated 

the end of Bretton Woods. In 1971, the United States ended its commitment to exchange dollars 

for gold, followed in 1976 by the formal end of the Bretton Woods system, when President Ford 

signed into law Public Law 94-564. An Act to provide for amendment of the Bretton Woods 

Agreements Act, Pub. L. No. 94-564, 90 Stat. 2660 (1976). That no agreement was reached on a 

new international monetary regime until 1976 explains why Section 122, signed into law a year 

before, is predicated on problems generated by the “old” regime, quite apart from the possibility 

that the regime might be reinstituted. 

This brought the United States to the system of floating exchange rates that currently 

shapes international finance and under which “serious United States balance-of-payment deficits” 

cannot exist. As Nobel Laureate Milton Friedman had explained in 1967, “a system of floating 

exchange rates completely eliminates the balance-of-payments problem—just as in a free market 
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there cannot be a surplus or a shortage in the sense of eager sellers unable to find buyers or eager 

buyers unable to find sellers. The price may fluctuate but there cannot be a deficit or a surplus 

threatening an exchange crisis.”4 Milton Friedman & Robert V. Roosa, The Balance of Payments: 

Free Versus Fixed Exchange Rates, First Lecture at 15 (1967). That is where the United States 

now finds itself: in a situation where there is no fixed exchange rate to sustain, and where it does 

not make sense to speak of serious balance-of-payment deficits. 

For the avoidance of doubt, in the language of international economics, “balance-of-

payment deficits” are “conceptually distinct” from trade deficits and deficits associated with the 

balance on primary or secondary income, which are the concepts the President relies upon in his 

proclamation. See, e.g., Reply Brief for Appellants at 13, V.O.S. Selections, Inc. v. Trump, 149 

F.4th 1312 (Fed. Cir. 2025) (Nos. 2025-1812, -1813), 2025 WL 2083367 (noting that “trade 

deficits[] … are conceptually distinct from balance-of-payments deficits”).5 

The government conflates the economic concept of balance of payments with an 

accounting statement bearing the same name. The Balance of Payments—capitalized here to 

 
4 Edward M. Bernstein, who was the International Monetary Fund’s first research director and who 
chaired the Review Committee for Balance of Payments Statistics, a U.S. expert panel appointed 
in the early 1960s to evaluate and improve the quality of U.S. international trade and payments 
data (also known as the Bernstein Committee), concurred. He explained in 1977: “Under a system 
of fluctuating exchange rates, the international transactions of a country are in continuous balance, 
and that balance is maintained by the exchange market—in the short run through any necessary 
changes in capital flows, including official transactions, and with a lag through changes in the 
current account.” Robert M. Stern, et al., The Presentation of the U.S. Balance of Payments: A 
Symposium, 123 Essays in Int’l Fin. 41 (1977).  
5 The Proclamation state that the balance on primary income turned negative in 2024 and argues 
that this provides support for the existence of a balance-of-payment deficit. While that line of 
argument is erroneous on conceptual grounds, it is worth noting that the balance was positive in 
2025. In other words, the most recent data tell us the United States is running a primary income 
surplus. U.S. Bureau of Economic Analysis, International Data: Table 4.1. U.S. International 
Transactions in Primary Income, https://apps.bea.gov/iTable/?reqid=62&step=6&isuri=
1&tablelist=56&product=1&_gl=1*1gumo6h*_ga*NzU3NTc3NDk2LjE3NzE5NDkzOTk.*_ga
_J4698JNNFT*czE3NzUyMjg3NzAkbzQkZzEkdDE3NzUyMjg4MTMkajE3JGwwJGgw (last 
visited Apr. 6, 2026). 
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distinguish it from the economic concept—is “a statistical statement that summarizes transactions 

between residents and nonresidents during a period. It consists of the goods and services account, 

the primary income account, the secondary income account, the capital account, and the financial 

account.” Int’l Monetary Fund, Balance of Payments (BOP), 

https://data.imf.org/en/datasets/IMF.STA:BOP (last visited Apr. 6, 2026). It is implausible that 

Section 122(a)(1) could be referring to the Balance of Payments in this sense. As the government 

acknowledges, as an accounting statement, the Balance of Payments necessarily balances. There 

cannot be an aggregate “Balance of Payments deficit” in this sense of the word (again using 

capitalization to emphasize that we are referencing the accounting statement). The government’s 

“solution” is to pick and choose some individual entries from the accounting statement: the current 

account balance, the balance on primary income, etc. This would effectively render Section 

122(a)(1) an invitation to arbitrary government action because some components of the Balance 

of Payment will always be in deficit.  

The text of Section 122 directly reflects this distinction between balance-of-payment 

deficits and balance-of-trade deficits when it refers to balance-of-trade surpluses in subsection 

122(c). 19 U.S.C. § 2132(c)(1) (referencing the need to “deal with large and persistent United 

States balance-of-trade surpluses,” rather than balance-of-payment surpluses). And there is no 

reason why these two different kinds of deficits would coincide. As Feldstein put it in his 1984 

testimony cited above: “[A]lthough we have a trade deficit and a current account deficit, we do 

not have a balance-of-payments deficit, in the strict sense envisioned in section 122.” Feldstein, 

supra, at 48. In the current situation, financial account surpluses serve to offset trade deficits and 

current account deficits.  
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Because the reference to “large and serious balance-of-payments deficits” in Section 122 

by definition cannot apply to the United States today, the President cannot find statutory authority 

to issue the Proclamation under Section 122 of the Trade Act.  

B. The United States does not face “fundamental international payment problems.” 

As to the second and threshold condition, the United States does not face “fundamental 

international payments problems”. V.O.S. Selections, Inc., 149 F.4th at 1372 (J. Taranto, 

dissenting).  

As an initial matter, the Proclamation fails to define or identify any “fundamental 

international payments problems” that would justify Section 122 tariffs. That defect is fatal on its 

own. 

In any event, such problems do not exist. Broadly speaking, such problems can take one of 

two forms: countries can face international payment problems either in current transactions (if 

they are unable to pay for imports of goods and services taking place today) or with respect to past 

transactions (if they are unable to fulfill existing obligations to pay interest and principal on debt 

held by foreigners). The United States faces neither problem today.  

First, there is no evidence of an international payments problem with respect to current 

transactions. In fact, imports of goods and services into the United States were greater in 2025 than 

in any prior year, and the same was true in 2024. As the government acknowledges, the United 

States has for decades now been able to pay for imports of goods and services well beyond its 

exports of goods and services.  

Nor is this likely to change. The dollar is “overwhelmingly the world's most frequently 

used currency in global trade.” Carol Bertaut et al., The International Role of the U.S. Dollar – 

2025 Edition, The Federal Reserve (July 18, 2025), https://www.federalreserve.gov/
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econres/notes/feds-notes/the-international-role-of-the-u-s-dollar-2025-edition-20250718.html. 

The United States has ready access to the dollar because it issues the currency.  

Second, with respect to past transactions, the United States also does not face any 

fundamental international payments problems. There is ample demand for U.S. debt as is evident 

from its borrowing costs despite record high levels of debt issuance. This is also unlikely to change, 

as the dollar’s roles in official foreign exchange reserves, international payments, foreign-currency 

debt issuance, foreign-currency banking claims and liabilities all remain dominant. Id. Indeed, the 

most important example of the second form of international payment problems in the context of 

Section 122 involves currency that can be exchanged for gold or a different asset the country 

cannot costlessly produce. As discussed with respect to the balance-of-payment problems, this is 

the international payment problem that was front of mind for the legislators who drafted and 

enacted Section 122. Currency is a form of debt — a liability of the issuing government — and in 

a system of managed or fixed exchange rates, the issuing government sometimes commits to 

exchanging it for gold or a different asset. But this is not so in today’s system of floating exchange 

rates. 

Generally, a country can encounter fundamental international payment problems if its 

currency is not accepted by trading partners and international financiers or if it operates a system 

of fixed or managed exchange rates. The United States is not in either such situation — today, 

dollars are accepted for payment all over the world, even without the backing of gold or another 

precious commodity. The “necessary threshold condition” of fundamental international payment 

problems is thus not met for the President to issue the tariffs under Section 122.  
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II. The harm caused by the tariffs is not limited to the tariff payments and cannot 
be fully undone after the fact. 

 
As Plaintiffs seek “a preliminary and permanent injunction” prohibiting the 

implementation of the Proclamation, Compl. ¶ 120, Amici also address the requirement that there 

will be “irreparable injury.” See, e.g., Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20-24 

(2008) (discussing the need to show likelihood of “irreparable harm” being suffered for 

preliminary injunction); eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388, 391 (2006) (noting that 

Plaintiffs must demonstrate suffering “an irreparable injury” for a permanent injunction).  

These tariffs will apply to goods that enter the United States from nearly all trading 

partners, and they will cause major economic harm that cannot be undone by refunds. Money paid 

in tariffs can be refunded after the fact. But this is not so for economic dislocations that have been 

the avowed goal of the President’s tariffs.  

 This is not to say that the volume of tariffs collected is insignificant. To the contrary, the 

Budget Lab at Yale estimates that the tariffs will raise about 52 percent or nearly 70 percent, if 

levied at 15 percent, of the revenue raised by the IEEPA tariffs, or some $30 billion, during the 

(initial) 150 days during which they will be in effect. The Budget Lab, State of U.S. Tariffs: 

February 21, 2006 (Feb. 21, 2026), https://budgetlab.yale.edu/research/state-tariffs-february-21-

2026; Erica York & Alex Durante, Tracking the Impact of the Trump Tariffs & Trade War, Tax 

Found. (Mar. 13, 2026), https://taxfoundation.org/research/all/federal/trump-tariffs-trade-war/. 

The Supreme Court recently deemed a policy with an economic impact of nearly $50 billion to be 

of “vast economic and political significance.” Ala. Ass’n of Realtors v. Dep’t of Health & Human 

Servs., 594 U.S. 758, 764 (2021) (quotation marks omitted). However, the tariffs’ economic 

consequences extend well beyond the transfer of revenue from importers to the government. And 

Case 1:26-cv-01606-3JP     Document 26-1      Filed 04/08/26      Page 14 of 26



 

11 

while such transfers could be undone by refunds, that is not so for other categories of harm, which 

are equally significant, if not more so. 

 Most importantly, tariffs reduce and redirect total trade flows, both imports and exports. 

Douglas A. Irwin, Three Simple Principles of Trade Policy at 2-9 (1996); N. Gregory Mankiw, 

Principles of Economics at 143 (7th ed. 2015). Indeed, that is the President’s avowed goal. For 

example, the Proclamation partly addresses the “goods trade deficit.” Proclamation ¶ 8. Reducing 

a sectoral trade deficit, however, necessarily requires changing trade patterns. The exchanges that 

do not happen while tariffs are in effect will in many cases be permanently destroyed, and with 

that the gains that would have accrued to the parties involved. Consumers purchase inferior or 

more expensive products and firms are forced to shift to combinations of inputs they would not 

have chosen freely. Refunding tariffs to importers involved in trades that did happen does nothing 

to undo this damage. This is an example of what economists refer to as “deadweight loss.” 

 These harms will occur even if businesses doubt the tariffs’ legality. Much trade is the 

result of long-term planning and investment. Such planning and investment will react even to the 

possibility that some tariffs will be upheld. At a minimum, businesses may delay investments until 

the uncertainty is resolved. Such delay is itself an economic harm. 

 For similar reasons, some importers will look for new suppliers, and some exporters will 

sign contracts with new customers, while the tariffs are in effect. Once these new suppliers are part 

of the firms’ commercial networks, going back to their original business partners will frequently 

involve switching costs, effectively locking businesses into suboptimal supply chains permanently. 

Some firms will secure exemptions for their imports, gaining a temporary advantage over their 

competitors that may well translate into a permanent improvement in their market position.  
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 Finally, the imposition of tariffs, even if they are ultimately refunded, will create liquidity 

problems for some households and firms — problems which can extend to reduced credit scores, 

evictions, defaults on loans, or even bankruptcy. Refunds on tariffs cannot undo these harms. This 

constitutes a further way in which irreparable harm is to be expected.  

 Enjoining these harms as litigation proceeds is crucial to ensure these harms are not 

inflicted in the first place. 

CONCLUSION 

 Because the President cannot satisfy the economic conditions requisite to rely on Sec. 122 

of the Trade Act, and because the Proclamation will cause irreparable harm, the Court should 

enjoin the Proclamation.   
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