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Plaintiffs, MOTION TO QUASH
V.

STATE OF NORTH CAROLINA and
NORTH CAROLINA STATE
EDUCATIONAL ASSISTANCE
LIJTHORITY,

Defendants,

THIS CAUSE came before the Court during the January 14, 2021 civil session of
Cumberland County Superior Court on three Cumberland County voucher-recipient schools’
motion to quash or modify Plaintiffs’ subpoenas seeking to depose their schools’ administrators.
‘The Court, having considered the motion, the file, and arguments of counsel, makes the following:

FINDINGS OF FACT

L. The Plaintiffs are seven North Carolina parents and taxpayers who contend that the
( pportunity Scholarship Program (“the Program™), as implemented, violates various provisions of
the North Carolina Constitution.
2, Plaintiffs’ first claim for relief contends that the Program, as. lmplemented vioiaies
Zrticle I, Sections 13 and 19 of the North Carclina Constitution. '
3. Plaintiffs’ second ciaim for relief contends that the Program, as 1'np1emepted :
violates Article I, Sections 13, 15, and 19, and Article V¥, Sections 2(1) and 2(7) ¢t the North
Carolina Constitution.
4, Plaintiffs’ third claim for rehef contends that the Program, as mplernenwd violates
E£xticle I, Section 15 and Atrticle V, Sections 2(1) and 2(7).
. 3. Plaintiffs’ first and second claims turn largely on the allegedly dlscrxmmatorf_/
rolicies and practices maintained by private schoois who participate in the Program.
6. Defendants State of North Carolina and North Carolina State Educational
~ Assistance Authority (“State Defendants™) and Intervénor-Defendants Philip Berger and Timothy
Lioore (“Legislative Intervenor-Defendants™). moved to transfer this case to a three-judge panel



pirsuant to N.C. Gen. Stat. § 1A-1, Rule 42(b)(4), and N.C. Gen. Stat. § 1-267.1, based on thmr
contention that Plaintiffs’ Complaint presents a facial challenge to the Program.

7. On May 7, 2021, Deféndants’ motions to transfer were denied by the Wake County
Superior Court because, inter alia, “the Complamt does not present a- facial challg nge .‘r the
validity of an act of the General Assembly.”

8. The State Defendants, Legislative Intervenor-Defendants, and the Nuna Intewenor-

[<fendants subsequently filed notices of appeal from the Wake County Sutenor Court’s May 7,

2921 order. -

9. On August 3, 2021, the Plaintiffs served subpoenas for docament production and
depositions to six Durham County private bChOOlS that partlcxpate in the Prcgram (“Dumam
County private schools”).

10.  On August 6, 2021, the Nunn Intervenor Defendants ﬁled a motion requesting thai
tke Wake County Superior Court hold. that the August 3, 2021 third-party subpoenas were
eutomatically stayed by the Defendants’ appeal under N.C. Gen. Stat, § 1-294, or in the alternative,
t~ issue a discretionary stay of the twelve pending subpoenas.

11.  On.September 20, 2021, the Durham County private schools filed a motion for a
potective order and motion to quash Plaintiff’s August 3, 2021 subpoenas. The Durham Cour_ty
rrivate schoo's asked the Coust to allow them 1o recover attorneys’ fees for fees “incurred in
-oducing documents or attending depositions in response to the subpoenas].]”

.12, OnSeptember 24, 2021, the Wake County Superior Cour{ entered an order denying
e Nuon Intervenor-Defendants’ Aungust 6, 2021 stay motion, holding that third-party discovery
_irtothe policies and piactices of private schools who participate in the Program was not steyed
“pending the Defendants’ appeals, and could instead proceed during the pendency of the appeals,
_ Tae Wake County Superior Court held that its orcer “does not prevent any retinient cf-a subpoena
*f:om raiging any appropriate objecticn pursuant to Rule 45(c)(3) or moving to quash or modify a
- . ¢sbpoena pursuant to Rule 45(c)(5).”

: 13.  On October 12, 2021, the Durham uountv Superior (‘ourt eriered an ordet denying
tae Durhaim County private schools’ motion for a protective order and metios ‘o guesh “without
rrejudice to any future pxoceedmg pertaining to whother any subsequer't uopﬂena equests are
vadily burdensome or cxpenswe "

14, On November 2021, Plaintiffs sent document subpoenas to 11 Cumberland
County voucher-recipient schools ( ‘Cumbenand County private schools™). The subpoenas sought
froduction of the final versions of the following documents from the 2019-20 and 2020-21 schoo!

years:
- . a. All school handbooks student handbeoks, and parent hasdbooks.

b. All applications or other forms required to be compléted or signed oy

prospective or returning students, their families, or their pastors.

c. All forms fequired fo be completed or signed by students upon their enrollment,

or in order to contintie their enrollment.

d. All documents stating the school’s-admission criteria, pOliCl“S or standards

e. Ail documents stating or describmg the school's disciplinary criteria, pohcles

or standards.

£ All criteria, policizs, standards or rules governing student scriduzt. _

g All documents siating oi- déscribing the school’s ofﬁcim "ohgm't" beiiefs,-

includirg ary statetrient of faith. : '



%

our 1111'1“01‘1!(161106 that no eppeal lies from one Superior Court judge fo anothe;

15.  OnNovember 11,2022, Pla:r'flff's also seved dcposmon subposnas on. hies ¢S e
Cumberiand County private schoois recewmg document sibpoenas: Bersan Bapt st Academy,

 Fayetteville Christian Schooi, and Trinity Christian Schooi.-The depcsition suapcenf,s requested

tc depose administrators from these schools on-January 18 and 19, 2022. :
16.  On November 13, 2021, the Cumberland County private schools sought through
L ecember 1, 2021 to cbject to Plaintiffs’ subpoena requests. Plaintiffs ccnsented to an extension .

~"beyond the 10 days allowed to file objections, N.C. Gen; Stat. § 1A-1, N.C. R. Civ. P. Rule

47{)(5). |
. 17.- On November 30, 2021, the Cumberland County private schools filed a motion io

* g-1ash or modify Plaintiffs’ subpoenas arguing, pertinent to what ultimately came befors this Court

oz -January 14, 2022, that Plamtiffs deposition requests sought 1rre1evant information and were

mduly burdensome or expensive..

18.  Plaintiffs and the Cumberland County prwate schools subsequertly conferred and
carified the scope of the subnoena requests. On December 14, 2021, Plaintiffs and the Cumberiand

: C:)unty private schools filed 2 joint stipulation rasmorielizing the follcwing:

a. Plaintiffs did not request draft documents from the scheels;
'b. The three administ-ators will be deposed on February 2 an.fi 4, 202z
- ¢, Plaintiffs will provide the school’s counse! with deposu ic avnibiis 48 howrs in
. advanrce cf each deposmop and
#d. Plaintiffs’ questicning of eack deponent will not exceed thrse houss
The stipulation further confitmed: that- “[t]h° only outstanrding issues. rmatng 0 she

19,

FERE

swhools’ Motion tc Quash filed November 30, 2021 is their request fer $126C in atvorneys’ fees
o fy each of the three schools whose admlmstrator is being deposed.” AR '

: Base;}. on the Fm,dmgs of ‘Fact an_‘d the law, the Court makes the fcllowirig
CONCLUSIONS OF LAW

1. ‘The October 12 , 202} Durham County Supesior Court oxde: denying tl'm Durham

. (‘)unty private schools’ motlon for a protective order and motion to quash was issued “without

1..ejudice to any future proceedlng periaining to whether any . subsequent subpoena rsquests are
v 1duly burdensome or experisive.” This Coust is thersfore not obli gated to deny De‘endfmts

iy ‘otion to quash under the law of the case doctrine.

2. A persen subpeenaed may filea motioi tc quosh the subpoena withir 10 days aﬁek

-+ earvice of He subpoena. N:C. Gen. Siat. §. 1A-T, 'N.C. R. Civ: P. Riile 45(cH5.. ‘_"The scort ,nah‘

. the subpoena if the subpoénaed person dembrnstrates the' x'stoncs” ‘ol spesific geonnds

-;_he 00}60*1011 pursuant to Rule 45 (¢)2). Id. Thege greunds incladéthat “ /e subposena subiecis
¢ werson to an undue burden cr expense” or is o*hprw'se unreasonziys cr-oppessive.” N (‘ Gen..
"’at § 1A-1,N.C, R. Civ, P. '{ule43’c\f’%\(c) (d). _— SR ‘

-3, This Cowrt reiects the CLmbc*Ian{i Coanty prlvate schocls’ adg “P‘Pi-‘.‘-t‘- .:,tha“-:-'f

amt;ffs stibpoena requests may be irzelevant dus to Derendants’ pencizgazsear of 6 deniai o; e

t16i= motion to transfer to  three-judge panel. In denying Defendanis’ racues: for a'stzy, the Wak

f‘ounty Superioi Court hes already held that “[¢]iscovery will be necessary 5 by ild zn e‘ndenaarr S0

La?

: 1°co"d 12 this case to resolve Piaintiffs’ claims, regardless of the cittcome ¢f Deféndants ap..aea‘ »

2e Staie v. Woolr idge, 357 N.C. 544, 549, 552'S E.2d’ 121, 194 (2003) (“it is well established in

”\
-



_ 4, A trial court cannot grant 2 motlon to quash when fhe subpcen«r;d pers&n S
- C.{]ﬂCth“S are “the functicnal equivelent of a mere ailegation.” Taylor v. Perri, 265 N.C. App o
537,591, 829 S.E.2d 24, 244 (2019). Instead, “objective indicia” support*ng the otjsctivac ave .
,qmed when a mcvant cbjects to a bprOPI‘a” unde: Rule 45(¢)/3).. s4. at 559; 822°3, E 2d at
243
- S The Cumbemnd County pnvate schools’ objection that Dimntxffs deposition
sabpoena requests impose an-undue burden or expznse lacks the requicite “objective indicia” of
.pnort Id, In support of their undue burden and expense argument, the scheols highlight tr8ir
s*atus as schools, and note that Plaintiffs prewousiy dsposed several Derkeam Ceounfy pnvate
s3hools. Neither the schools’ status nor the Durham County deposmon sta.)‘. s an unlc‘uc burdés

¢z expense,
6. In assessing wnether fhlrd-parfy subpoenas impose an und“e bu*d@r courts en‘l:*oy-‘
a r‘ost-beneﬁt analysis. Virginia Dep't. of Corr. v. Jordan, 921 F.3d 180, 139 {4t Cir, 2019).
7. On the benefit side of the ledger, cousts look to the relevance of the material soaght

the requesting party’s need for it, ‘ts value over what t‘le requesting par‘ r-aiready has, and its
e fa!lablhty from other sources. Id,

. 8. On the cost side of the ledger, courts look to the cost of comphance, ﬂhet‘lei the
réquest is overbroad, implicates privacy or confidentislity interests, id,, or is voluminous, and
'z Her\ the request was made, Falhs V. Watquca Med. Cir., 132 N.C. App. 42,57, 510 o.E.2d 199,

~3(1999).
9. Here, Plc]”ltlffs requesgs to depose three schoel adminisifators a‘oout thajy

- raepsctive uchools policiés and practices does not i lmpo ¢ an undue birrden,

. . 10: " Tlie documents sought are direct!y elevant and necessary 5o sut)*‘(:“” ,amufh,
eaims “that the Progra'n, as implemented, subjf‘cts them <o religious drscr,m:nauon
11, . Denosing schoo! administrators about official schoel documents from “aé 2619-26
‘d 2020-21 school ‘yeass and how they operate in prastice has value "\“vo:_d tl'c doenmeants
saintiffs already have in their possession. '
12.  There are no “more Ingiral targets for ihs [aeoosmo_ i suopcmas” t‘aet‘1 tie school
¢ Iministrators given their krowledge of the schools, Jordsn, 921 F. 3dat? 122,
13, - Plaintiffs’ depcsition requests ars made weil in advance of t=ial. _
14.  Plaintiffs’ deposition requests do not imglisate privacy or cenf de‘ntialif.y interests.
_ 15.  Plaintiff’s deposition Lequesto are not overly taxing, seekr\g fp epose ‘bree school
¢ =ministrators for a total of no more than nine hours.

' 16. By agrecing to.limit each deposition to rio more ‘han three n:mrs, I‘lahltlff's havm':
.. taken reasonable sfeps to reduce any burdens imposed by the deposition saopoeﬁas M.C. G
_ "‘at §1A- 1 NC R..Civ. P, Dule 45(e)(1):

A 7. " This Court must reject the. Ciumberland County private schnols® qt.e"f" for
e:terneys’ fees to comply with Plaintiils’ deposition subpoenas. “[RJeasonah'e ettot‘rmvs fees[]” -
g€ nnl'r available upon a showing ikt the subpoenas are unduly burdenszins or expeasive. N.C.
‘ f ‘en. Stat. § 1A-1, ¥.C. R. Civ: P. Rule 45(c)(1). Because Plaintiffs’ rsquests-are nct undily
Frirdensome or expensivs and PlairtifS have taken sprs to reduce the limited bu-den *h°y de
'"1pcse the Cumberland County pr*vatc school., ars nov entltled ‘e attor“ﬂ 1’ fees for compiying

£ 1amt1ffs depositiozn subpoenas, : :

.'[ '\w

IT IS, THEREFORY, ORDERED, ADJUDGED; AND DECREET-as follows:



L The Cumberland Ccunty pl'vate schco!s’ motion to quash o modify Plaintiffs’
(a OS‘IiOt’l subpoenas is denier!, : -

2. The Cumberiand County private schools’ request for attor reys’ fees for ccmplying
~:tn Flaintiffs’ deposition subpoenas is denied. _
ST ! This order is without prejudice to any future proceedings pertaining to whether any

£ jﬂequent subpoena }‘eqllestq are unauly burdenseme or expensive.,

. Entered the 14" day.of January, 2022 and signed the §fn  of Februery, 2622,

Al . i M
Gale M. Agains
Supericr Court Judge




