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SUMMARY OF ARGUMENT 

No court has ever found an individual, fundamental right to education in the 

Tennessee Constitution, and a motion for temporary injunction is not the occasion 

to do so. To succeed on their motion for temporary injunction, the Plaintiff Counties1 

need this Court to find education to be a fundamental right, so they can escape the 

rational basis scrutiny that this Court is bound to apply under Tennessee law. 

Under a rational basis review of their equal protection claim, the Education Savings 

Account (“ESA”) Pilot Program easily survives because the pilot program is targeted 

to the three school districts that contain over 80% of the failing schools in the state.2 

Therefore, the Counties are likely to lose on the merits of the equal protection claim 

that forms the basis of their motion for temporary injunction. 

Over 2,000 students would suffer irreparable harm if this Court were to snatch 

them back from their escape hatch and force them into the failing school districts 

that their parents are desperately trying to avoid. The Counties already lost on 

their strongest argument intended to trap these children in their failing school 

districts. To crush the spirits of students and parents who have patiently waited for 

this day for three years—and to do so on such a flimsy legal theory on a temporary 

injunction motion that has little to no chance of surviving review on the merits—

would cause tremendous harm that cannot be undone. 

 
1 Metropolitan Government of Nashville and Davidson County and Shelby County 

Government (the “Counties”) 
2 See 2018 Priority Schools List, Exhibit 8 to Bussell Declaration to Counties’ TI 

Memo. 
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The Counties’ unfounded speculation of a loss of money does not rise to the level 

of irreparable harm because for the next three years, the state will pay Shelby 

County Schools (“SCS”) and Metropolitan Nashville Public Schools (“MNPS”) for 

every child who leaves their systems with an ESA—even though the school districts 

no longer have to educate them. These “double counting payments” were already 

appropriated for the current school year, so there will be zero loss of funding when 

the ESA Pilot Program is implemented this year. And even if the Counties did stand 

to lose money, that would not constitute irreparable harm because monetary 

payments could easily be corrected with future payments, which occur from the 

state to school districts throughout the school year. 

Finally, the Counties here assert not third-party standing, which is disfavored, 

but fourth-party standing, which is not allowed. To the extent that the right to a 

public education is an individual right under the Tennessee Constitution, it is a 

right granted from the state to students. The Counties assert not third-party 

standing on behalf of the school districts that serve those children but fourth-party 

standing based on speculation about how county funding may be affected by school 

district decisions on behalf of children who allegedly were granted the individual 

right from the state. Such speculative harm does not confer standing on a fourth 

party. 

FACTUAL BACKGROUND 

A. The ESA Pilot Program 

Over three years ago, in May 2019, the State of Tennessee enacted the 
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Tennessee Education Savings Account Pilot Program to help low-income students in 

low-performing school districts. Tenn. Code Ann. § 49-6-2601–2612. The pilot 

program is open to Kindergarten-12th grade students whose annual household 

income is less than or equal to twice the federal income eligibility guidelines for free 

lunch. Tenn. Code Ann. § 49-6-2602(3).3 Eligible students must have attended a 

Tennessee public school the prior school year, must be entering Kindergarten for 

the first time, must have recently moved to Tennessee, or must have received an 

ESA the prior year. Tenn. Code Ann. § 49-6-2602(3)(A). 

The ESA provides each qualifying student with an individualized education 

savings account. Tenn. Code Ann. § 49-6-2605(a). The amount of the ESA will be 

“approximately $8,192” for the current school year and will automatically increase 

as the state increases education funding.4 The ESA can be used for a wide variety of 

educational services approved by the Department of Education: private school 

tuition, textbooks, computers, school uniforms, school transportation, tutoring, 

summer or afterschool educational programs, and college admission exams. Tenn. 

Code Ann. § 49-6-2603(a)(4). An ESA is different from a school voucher, which can 

only be used for private school tuition, both because an ESA can be used for a 

variety of purposes and because it is an individualized account in which any unused 

 
3 The maximum eligible income is $47,606 for a household of two, and it 

increases with household size, Tenn. Dept. of Education ESA FAQ at 9, available at 

https://esa.tnedu.gov/wp-content/uploads/2022/07/ESA-FAQ-for-Participating-

Families_22-23_v2-1.pdf (last visited July 31, 2022). 
4 Tennessee ESA Program website, available at https://esa.tnedu.gov/ (last visited 

July 31, 2022). 

https://esa.tnedu.gov/wp-content/uploads/2022/07/ESA-FAQ-for-Participating-Families_22-23_v2-1.pdf
https://esa.tnedu.gov/wp-content/uploads/2022/07/ESA-FAQ-for-Participating-Families_22-23_v2-1.pdf
https://esa.tnedu.gov/


 

 
6 

funds roll over each year. Tenn. Code Ann. § 49-6-2603(l). After 12th grade, any 

accumulated ESA funds may be transferred into a college fund. Tenn. Code Ann. 

§ 49-6-2603(g). 

Funding for the ESA Pilot Program is built on the simple principle that the 

dollars follow the child. The ESA is funded with the student’s per-pupil expenditure 

of state funds from the Kindergarten-12th grade funding formula, the Basic 

Education Program (BEP), as well as the required minimum match in local funds. 

Tenn. Code Ann. § 49-6-2605(a).5 

The ESA Pilot Program supports the school districts in which the program 

operates with three financial benefits that increase their per-pupil spending. First, 

the school districts get to keep “remainder funds” of roughly $5,000 or more for each 

student who participates in the program. Tenn. Code Ann. § 49-6-2605(a).6 Second, 

the program creates a “double counting payment” in the amount of the ESA for each 

student who participates in the program and sends those funds to participating 

school districts for three years. Tenn. Code Ann. § 49-6-2605(b)(2)(A). Third, at the 

end of three years, the school improvement fund disburses grants to support 

priority schools throughout the state, including the districts in which the program 

 
5 Technically, the Counties do not fund any part of the ESA because the local match 

does not go directly to the ESA but goes to the local school district. An equivalent 

amount is subtracted from the funds paid from the state to the local school district 

and is sent, instead, to the ESA. Tenn. Code Ann. § 49-6-2605(b). 
6 Tennessee Comptroller of the Treasury, Legislative Brief, Understanding Public 

Chapter 506: Education Savings Accounts, Table at Page 4 (District Per-Pupil 

Expenditures minus State Average Total State + Local BEP), available at 

https://comptroller.tn.gov/content/dam/cot/orea/advanced-

search/2020/ESA2020Website.pdf (updated May 2020) (last visited July 31, 2022). 

https://comptroller.tn.gov/content/dam/cot/orea/advanced-search/2020/ESA2020Website.pdf
https://comptroller.tn.gov/content/dam/cot/orea/advanced-search/2020/ESA2020Website.pdf
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operates, which contain over 80% of the priority schools and which presumably will 

receive a roughly equivalent amount of the funding. Tenn. Code Ann. § 49-6-

2605(b)(2)(B)(ii). 

The ESA experiment begins as a pilot program with caps on total students, 

geographic limitations, and a study on the effectiveness of the program. The 

program is capped at 5,000 students in year one; the cap then rises by 2,500 

students per year until it reaches 15,000 students in year five. Tenn. Code Ann. § 

49-6-2604(c). Additionally, an eligible student must reside in a neighborhood zoned 

to attend a school in the Achievement School District (“ASD”) or reside in a school 

district with ten or more schools identified as priority schools in 2015, with ten or 

more schools among the bottom ten percent of schools in 2017, and with ten or more 

schools identified as priority schools in 2018. Tenn. Code Ann. § 49-6-2602(3)(C). As 

applied, that means that the ESA Pilot Program will begin operations in the three 

school districts containing over 80% of the state’s failing schools: the ASD, SCS, and 

MNPS. The statute provides the legislative rationale for beginning the pilot 

program in these districts: the “pilot program . . . provides funding for access to 

additional educational options to students who reside in local education agencies 

[LEAs, or school districts] that have consistently and historically had the lowest 

performing schools.” Tenn. Code Ann. § 49-6-2611(a)(1). 

In order to “assist the general assembly in evaluating the efficacy” of the pilot 

program, “the office of research and education accountability (OREA), in the office 

of the comptroller of the treasury, shall provide a report to the general assembly” at 
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the end of the third year of the pilot program and each year thereafter. Tenn. Code 

Ann. § 49-6-2611(a)(2). That report must include participating student performance, 

graduation rates, parental satisfaction, audit reports, and recommendations for 

legislative action if the list of low-performing school districts changes based on the 

most recent data from the Department of Education. Tenn. Code Ann. §§ 49-6-

2606(c), 2611(a)(2). Armed with this information from OREA, the General Assembly 

can expand the ESA Pilot Program in the future if it is successful or end it if not.7 

B. Legislative History 

The motivation behind the ESA Pilot Program was to support low-income 

children in underperforming school districts. 

Each of our state’s recent governors has attempted a different fix for the 

persistent reality of failing public schools in our urban centers. Governor Don 

Sundquist signed charter schools into law. Governor Phil Bredesen created the 

Achievement School District. Governor Bill Haslam expanded charter schools. And 

Governor Bill Lee created the Education Savings Accounts at issue in this case.  

Governor Lee ran on school choice as the core plank of his education agenda. He 

described to thousands of voters throughout the state how he met a young man 

named Adam through a YMCA mentoring program, and it spurred his calling to 

improve education for at-risk, inner-city children: 

 
7 Hearing on S.B. 0795/H.B. 0939, 2019 Tenn. Leg., 111th Sess. (May 1, 2019). 

Statement of Sen. Joey Hensley, available at 

https://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17348 at 1:37:54 

(last visited July 31, 2022). 

https://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17348
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When we started, Adam was failing every class. It was clear that Adam 

was not being well served by the public school he was attending, and that 

leaving him there, far from helping him, would probably result in his getting 

into trouble. There were few educational choices for Adam, but I helped move 

him from his school to a different kind of public school, this one a charter 

school, where he had a completely different, and far more satisfactory, 

educational outcome . . . . 

 

It’s very difficult for kids in the inner city to find their way out—in part 

because our education system has failed them. What I’ve learned through my 

relationship with Adam is that there is hope for every child, but part of that 

hope lies in a quality education. And because of Adam, I’ve become an 

advocate for the thousands of children who deserve that. 

 

Bill Lee, This Road I’m On, 164-66 (2018). 

That experience motivated the governor to make Education Savings Accounts 

the top priority of his new administration. In his first State of the State address, he 

shared his passion for helping low-income children in failing school districts: 

Nearly one in three students born into poverty does not finish high school, 

and a student that doesn’t finish high school is much more likely to stay in 

poverty. Low-income students deserve the same opportunities as other kids, 

and we need a bold plan that will help level the playing field. We need to 

change the status quo, increase competition, and not slow down until every 

student in Tennessee has access to a great education. We’re not going get big 

results in our struggling schools by nibbling around the edges. That is why 

we need Education Savings Accounts in Tennessee, this year. ESAs will 

enable low-income students from the most under-performing school districts 

to attend an independent school of their choice at no cost to their family. 

 

2019 State of the State Address, Office of the Governor (March 4, 2019).8 

Throughout floor debates in both the House and Senate, legislators consistently 

echoed their desire to help impoverished families whose children were trapped in 

failing school districts. Senator Kerry Roberts noted, “I’m thinking about the 

 
8 Available at https://www.tn.gov/governor/sots/state-of-the-state-2019-address.html 

(last visited July 31, 2022). 

https://www.tn.gov/governor/sots/state-of-the-state-2019-address.html
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families that aren’t here casting a vote, and that’s who I have on my mind. I want to 

be able to cast a vote to help that struggling mom or dad that wants to see a better 

education opportunity for their child.”9 Representative Chris Todd expressed similar 

sentiments during a House debate: “[W]e all have the same goal: to educate our 

children so that the diploma they are handed upon graduation actually means they 

can read, write, and do math on a 12th grade level. We don’t have that right now. 

That concerns me. It should concern each of us.”10 A week later, Representative 

Robin Smith agreed: “I applaud this governor. I applaud this bill. We have to find 

something different to spur innovation, to spur accountability, to spur competition, 

to give these kids a choice and a chance that are trapped in a school that is 

underperforming, and that yes, indeed, has been failing for years.”11 

Additionally, legislators emphasized that the ESA Pilot Program would not take 

money away from public school children in the ASD, SCS, or MNPS. House Deputy 

Speaker Matthew Hill laid out the numbers for all to see: 

Facts are a stubborn thing, ladies and gentlemen. In 2009 and 2010, this 

body approved over 5 billion dollars for K-12 education. In this year’s 

proposed budget, there is proposed over 6.5 billion dollars for K-12 education. 

 
9 Hearing on S.B. 0795/H.B. 0939, 2019 Tenn. Leg., 111th Sess. (Apr. 25, 2019). 

Statement of Sen. Kerry Roberts, available at 

http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17308&meta_id=4

14664 at 2:01:40 (last visited July 31, 2022). 
10 Id. (Apr. 23, 2019). Statement of Rep. Chris Todd, available at 

http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17272&meta_id=4

12485 at 2:59:25 (last visited July 31, 2022). 
11 Id. (May 1, 2019). Statement of Rep. Robin Smith, available at 

http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17338&meta_id=4

18129 at 1:35:24 (last visited July 31, 2022). 

http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17308&meta_id=414664
http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17308&meta_id=414664
http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17272&meta_id=412485
http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17272&meta_id=412485
http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17338&meta_id=418129
http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17338&meta_id=418129
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So, to those who say we are cutting K-12 funding, we are reducing K-12 

funding, we are somehow limiting K-12 funding, that is not true!12 

 

He concluded, “K-12 education has not been cut, has never been cut, and is 

continuing to grow in state appropriations. Teachers’ salaries continue to have more 

money allocated to them: this year alone [to] the tune of seventy-one million 

dollars.”13 

Regarding public school children in the counties affected by the ESA Pilot 

Program, Representative Todd noted how they would fare better under the bill: 

“I have read through this amendment. It not only puts the focus on the students’ 

success, it literally leaves more money in these affected districts per student 

than is there now.”14 As a result, contrary to what the Counties claim, Counties’ 

TI Memo 27, the law received bipartisan support from five legislators 

representing Shelby County Schools: Representatives Mark White (R-Memphis), 

Tom Leatherwood (R-Arlington), and John DeBerry (D-Memphis) and Senators 

Brian Kelsey (R-Germantown) and Paul Rose (R-Covington).15 

 
12 Id. (Apr. 23, 2019). Statement of Rep. Matthew Hill, available at 

http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17272&meta_id=4

12485 at 2:47:10 (last visited July 31, 2022). 
13 Id. (Apr. 23, 2019). Statement of Rep. Matthew Hill, available at 

http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17272&meta_id=4

12485 at 2:48:50 (last visited July 31, 2022). 
14 Id. (April 23, 2019). Statement of Rep. Chris Todd, available at 

http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17272&meta_id=4

12485 at 2:59:15 (last visited July 31, 2022). 
15 See Tennessee General Assembly, HB 0939 Bill History at Votes tab, available at 

http://wapp.capitol.tn.gov/apps/BillInfo/Default.aspx?BillNumber=HB0939&GA=11

1 (last visited July 31, 2022). 

http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17272&meta_id=412485
http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17272&meta_id=412485
http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17272&meta_id=412485
http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17272&meta_id=412485
http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17272&meta_id=412485
http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17272&meta_id=412485
http://wapp.capitol.tn.gov/apps/BillInfo/Default.aspx?BillNumber=HB0939&GA=111
http://wapp.capitol.tn.gov/apps/BillInfo/Default.aspx?BillNumber=HB0939&GA=111
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As the Senate sponsor of the legislation, Senator Dolores Gresham explained, 

“[T]he goal of the pilot project was to reach into the highest concentrations of 

poverty and priority schools, the highest concentrations. And that’s why we are 

there, and that’s why the bill carries those particular counties, those particular 

LEAs in those counties. The challenge is great there.”16 

Senator Joey Hensley explained that the purpose of beginning the program as a 

pilot program was to help students in low performing school districts: 

And while this is a pilot program and there’s no set date on it, we will be 

evaluating the program. And if we see in the future years that it’s not 

achieving what we want it to achieve, which is giving a better education to 

these students that are in these low performing districts, we can certainly 

stop this program in the future if we see that goal is not being met.17 

 

Students in these low performing districts were targeted for help because, as 

House Deputy Speaker Hill stated, “Davidson County has 21 failing schools, and 

Shelby County [has] 27 failing schools. These are not numbers I made up. This is 

from the Department of Education here in Tennessee.”18 He went on to explain, 

“[T]his is, as amended, a pilot program that is at least giving an opportunity to 

those schools that need it the most. That is truly the case as you see the numbers 

 
16 Hearing on S.B. 0795/H.B. 0939, 2019 Tenn. Leg., 111th Sess. (Apr. 25, 

2019). Statement of Sen. Dolores Gresham, available at 

http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17308&meta_id=4

14660 at 1:02:20 (last visited July 31, 2022). 
17 Id. (May 1, 2019). Statement of Sen. Joey Hensley, available at 

https://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17348 at 1:37:54 

(last visited July 31, 2022). 
18 Id. (Apr. 23, 2019). Statement of Rep. Matthew Hill, available at 

http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17272&meta_id=4

12485 at 2:46:27 (last visited July 31, 2022). 

http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17308&meta_id=414660
http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17308&meta_id=414660
https://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17348
http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17272&meta_id=412485
http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17272&meta_id=412485
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and see the statistics.”19 

The House sponsor of the legislation, Representative Bill Dunn, gave his 

chamber even more shocking examples of the failures of the three affected school 

districts:  

When you hear the statistics, it’s even more sobering. When you look at 

elementary schools, Shelby or Nashville, we’ve got schools where only 6.4% of 

students are on track in English in one place. Fewer than 5% are on track for 

English and Math. That’s elementary schools. In middle schools, we see the 

same thing: only 5.6% on track, 5.5% on track. And in high school, we’ve got 

ACT scores where the whole average, in Shelby, Davidson County, and some 

of these schools, it’s as low as 14.7. That’s the average, so there’s got to be 

kids that are scoring so low to bring it down that far. I just wanted to 

highlight and say these numbers are very sobering.20 

 

The sponsor of the Conference Committee Report, Senator Brian Kelsey, 

explained that the purpose of the legislation was to provide low-income students 

“the quality educational services that students deserve.” Tennessee Senate Journal, 

May 1, 2019, at 1513.21 For that reason, it was begun in “school districts that clearly 

have a track record of failing to provide tens of thousands of students with a quality 

education, and they are deserving of special attention from the pilot program.” Id. 

For those school districts, “[t]heir persistent failure provides the rational basis for 

passing a law that is concentrated on those schools.” Id. at 1512. 

 
19 Id. Statement of Rep. Matthew Hill, available at 

http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17272&meta_id=4

12485 at 2:54:36 (last visited July 31, 2022). 
20 Id. (May 1, 2019). Statement of Rep. Bill Dunn, available at 

http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17338&meta_id=4

18129 at 1:36:30 (last visited July 31, 2022). 
21 Statement of Sen. Kelsey pursuant to Rule 61, available at 

http://www.capitol.tn.gov/bills/111/Senate/Journals/05012019rd34.pdf (last visited 

July 31, 2022). 

http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17272&meta_id=412485
http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17272&meta_id=412485
http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17338&meta_id=418129
http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17338&meta_id=418129
http://www.capitol.tn.gov/bills/111/Senate/Journals/05012019rd34.pdf
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Deputy Speaker Hill summed up the reason for starting the “pilot program in 

two counties[: they are] the two counties that represent over 90% of our, whatever 

you want to call it, our failing schools, disadvantaged schools, whatever you want to 

call it: over 90% of those schools are located in those 2 counties.”22 

Thus, the pilot program was begun in three school districts, based on their 

historic underperformance, shown consistently over the years through objective 

testing data. 

C. The lawsuit 

Even though the ESA Pilot Program was signed into law in May 2019, the 

Counties waited until February 2020 to file this lawsuit against it, forgoing months 

of time that this Court could have taken to decide the equal protection claim that 

the Counties now ask the Court to decide in two weeks. In 2019-2020, the state 

spent months beginning the implementation process in preparation for an August 

2020 launch of the program. In March 2020, the McEwen Plaintiffs filed their 

similar lawsuit. The Bah Intervenor Defendants and Greater Praise Intervenor 

Defendants intervened in both lawsuits. 

“Greater Praise Intervenor Defendants” include Greater Praise Christian 

Academy, a school in the Frayser neighborhood of Memphis started by former public 

school teachers to help neighborhood children who are falling behind;23 Sensational 

 
22 Hearing on S.B. 0795/H.B. 0939, 2019 Tenn. Leg., 111th Sess. (May 1, 2019). 

Statement of Rep. Matthew Hill, available at 

http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17338&meta_id=4

18129 at 2:18:00 (last visited July 31, 2022). 
23 Greater Praise Motion to Intervene Memorandum Exhibit A, filed Feb. 21, 2020. 

http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17338&meta_id=418129
http://tnga.granicus.com/MediaPlayer.php?view_id=414&clip_id=17338&meta_id=418129
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Enlightenment Academy Independent School, a school in the Hickory Hill 

neighborhood of Memphis that serves largely low-income and minority children 

looking for a quality pre-K—5 school in a safe, small, environment;24 Ciera Calhoun, 

an income-eligible mother of five in Memphis who wants to use the ESA Pilot 

Program for her children;25 Alexandria Medlin, an income-eligible Memphis mother 

who wants to use the program to give her elementary school daughter a better 

education than she was able to receive;26 and David Wilson, Sr., an income-eligible 

Nashville father of a high school son who has been forced to attend a school in the 

Achievement School District.27 

In March and April 2020, the State Defendants and Intervenor Defendants filed 

motions to dismiss and motions for judgment on the pleadings against all claims 

filed by both sets of plaintiffs. In March 2020, the Counties filed a motion for 

summary judgment on what they believed was their strongest argument, the Home 

Rule Amendment claim. On April 29, 2020, the Court held a hearing on those 

motions, and on May 4, 2020, the Court granted the Counties’ summary judgment 

motion and held in abeyance a ruling on the remaining four claims in the two cases. 

The Court of Appeals affirmed the ruling, and on May 18, 2022, the Supreme Court 

reversed it. In another effort that slowed down resolution of the remaining claims, 

the Counties filed on the last possible day a motion for rehearing, which the 

 
24 Id. at Exhibit B. 
25 Id. at Exhibit C. 
26 Id. at Exhibit D. 
27 Id. at Exhibit E. 
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Supreme Court denied on June 13, 2022. Four days later, the State Defendants filed 

in this Court a motion to lift the injunction. On July 13, 2022, this Court lifted the 

injunction. Later that day, Governor Lee announced he planned to implement the 

program this fall in line with the language of the statute. On July 20, 2022, this 

Court scheduled a hearing on the Defendants’ and intervenors’ dispositive motions 

for September 19, 2022. On July 22, 2022, the Counties filed this motion for 

temporary injunction on their equal protection claim, and the McEwen plaintiffs 

filed a motion for temporary injunction on their educational clause claim. Greater 

Praise Intervenor Defendants file this response in opposition to the Counties’ 

motion and file a separate response in opposition to the McEwen Plaintiffs’ motion. 

On July 16, 2022, the state opened an “intent to enroll” form on the ESA website, 

which was closed by the morning of July 25, 2022. During this short nine-day 

window, a remarkable 2,185 families applied to participate in the program, as did 

84 schools. 

ARGUMENT 

 This Court should exercise “caution, deliberation[,] and sound discretion” before 

stopping a duly enacted state law that has already been upheld once by the 

Supreme Court and that has generated such high demand among low-income 

families:  

The decision to grant an injunction should not be a perfunctory one. In fact, 

our Supreme Court noted long ago as follows: “[I]n reference to the discretion 

as to granting injunctions, it is said by Mr. Justice Baldwin, ‘there is no 

power the exercise of which is more delicate, which requires greater caution, 

deliberation and sound discretion or is more dangerous in a doubtful case.’” 

Mabry v. Ross, 48 Tenn. 769, 774 (1870) (quoting 2 Story Eq. Jur., sec. 959). 
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Alexandria-Williams v. Goins, No. W2018-01024-COA-R10-CV, 2018 Tenn. App. 

LEXIS 363, at *6 (Ct. App. June 26, 2018). 

Accordingly, Tennessee courts consider four factors before determining whether 

to issue a temporary injunction: “(1) the threat of irreparable harm to the plaintiff if 

the injunction is not granted; (2) the balance between this harm and the injury that 

granting the injunction would inflict on defendant; (3) the probability that plaintiff 

will succeed on the merits; and (4) the public interest.” Fisher v. Hargett, 604 

S.W.3d 381, 394 (Tenn. 2020). The Counties’ motion fails all four factors. 

I. The Counties will not succeed on the merits because they are asking 

this Court to create an individual, fundamental right to education that 

has never been found in the state constitution. The ESA Pilot Program 

easily survives rational basis review because it begins in the three 

school districts with the greatest history of failing schools. 

 

To receive strict scrutiny review for their equal protection claim, they falsely 

assert that education is a fundamental constitutional right. Counties’ TI Memo 26. 

A. No court has ever found education to be an individual, fundamental 

right in the Tennessee Constitution, and a motion for temporary 

injunction is not the occasion to do so. 

Granting the Counties’ motion for temporary injunction would require this Court 

to make a pronouncement that no court in Tennessee has ever made—and to do so 

after an emergency hearing with an expedited order to follow. Courts should only 

grant injunctions “with the greatest wisdom and caution.” McMinnville & M.R. Co. 

v. Huggins, 47 Tenn. 217, 226–27 (1869). Wisdom and caution counsel against 

declaring a new fundamental constitutional right, as the Counties would have this 

Court do. The declaration would be the  first of its kind because none of the cases 

the Counties rely on for their argument hold that “education is a fundamental right 
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under the Tennessee Constitution, and strict scrutiny applies.” Counties’ TI Memo 

26.  

Even the Tennessee Supreme Court’s most expansive pronouncement on 

educational equality, Tenn. Small Sch. Sys. v. McWherter, 851 S.W.2d 139, 152 

(Tenn. 1993) (“Small Schools I”), did not find education to be a fundamental right, 

as the Counties ask this Court to find. There is no need to belabor the point because 

the Counties concede it in their memorandum: “In the Small Schools litigation, . . . 

[t]he Tennessee Supreme Court passed over the question of whether education is a 

fundamental right . . . .” Counties’ TI Memo 26, n.24. Therefore, the Counties are 

forced to cobble together a fundamental right from bits and pieces of other cases, 

and they fail in their effort.  

The initial case upon which the Counties rely for their pronouncement is an odd 

vehicle, for it held that education is not a fundamental right under the U.S. 

Constitution: San Antonio Ind. Sch. Dist. v. Rodriguez, 411 U.S. 1 (1973). Once 

again, the Counties concede the point. Counties’ TI Memo 24. Yet they spend two 

pages asking this Court to ignore the clear holding of that case and, instead, to 

derive a non sequitur conclusion that the “implication” of the case is that the 

Tennessee Constitution must contain a fundamental right to education. Id. at 25. In 

other words, the Counties ask this Court to conclude that the U.S. Supreme Court 

made a pronouncement regarding Tennessee constitutional law that calls for the 

Court to reach a conclusion about the Tennessee Constitution that is the opposite of 

the U.S. Supreme Court’s holding on federal law. 
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Next, the Counties rely on a case from the Tennessee Supreme Court, Heyne v. 

Metropolitan Nashville Board of Public Education, 380 S.W.3d 715 (Tenn. 2012), 

but they misinterpret its clear language. Heyne is not an equal protection case but a 

due process case, and it does not declare education to be a fundamental 

constitutional right but, instead, a “statutory right.” Id. at 731. To succeed on a due 

process claim, Mr. Heyne needed to establish that he had been deprived of a 

“property interest.” Id. The Court found his right to education to be a property 

interest for the purposes of the due process analysis—not a fundamental, 

constitutional right for the purposes of an equal protection claim. Id. at 731-34. 

Importantly, the Court held that the property interest was created by statute: 

“Courts must generally look beyond the federal and state Constitutions to 

determine whether a person has a constitutionally protected property interest.” Id. 

at 731. Due process property interests “stem from an independent source such as 

state law.” Id. The Heyne Court made clear that the property interest at issue was 

created by Tennessee statute: “[T]he General Assembly has created a statutory 

right to a public education that benefits all school-age children in Tennessee. 

Accordingly, Mr. Heyne has a claim of entitlement to a public education that 

warrants procedural due process protection.” Id. at 731-32. This “statutory right” is 

explicitly not a fundamental, constitutional right. 

Finally, the Counties end where they began with Rodriguez, relying on another 

case that says the opposite of what they would have this Court conclude: Riggs v. 

Burson, 941 S.W.2d 44 (Tenn. 1997). They quote a passage from Riggs that 
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undermines their entire argument: “[T]‘he statute does not interfere with a 

fundamental right[;] the equal protection analysis of this state statute involves the 

rational basis test.” Counties’ TI Memo 24 (quoting Riggs, 941 S.W.2d at 53) 

(emphasis added and removed). That is the correct conclusion that this Court 

should draw in this case: the equal protection analysis involves the rational basis 

test. 

B. Because education is not a fundamental right, the Court should 

apply rational basis review. 

Tennessee courts apply strict scrutiny when a fundamental right has been 

violated or a suspect class is disadvantaged. Hughes v. Tenn. Bd. of Prob. & Parole, 

514 S.W.3d 707, 715 (Tenn. 2017). They apply heightened scrutiny to “cases of state 

sponsored gender discrimination.” Id. “Reduced scrutiny, applying a rational basis 

test, applies to all other equal protection inquiries . . . .” Id. Because the 

classification in this case—school districts with the most persistently failing 

schools—is not a suspect class, does not constitute gender discrimination, and does 

not implicate a fundamental right, the Court must apply rational basis review.28 

C. The ESA Pilot Program survives rational basis review because it 

begins in the three school districts containing the vast majority of 

the state’s failing schools. 

 

Rational basis review is a highly deferential, or “generous,” standard with 

“reduced scrutiny.” Chattanooga Metro. Airport Auth. v. Thompson, C/A NO. 03A01-

9610-CH-00319, 1997 Tenn. App. LEXIS 209, at *7 (Tenn. Ct. App. Mar. 24, 1997); 

 
28 The Counties implicitly concede as much in their Complaint, when they claim 

aspects of the ESA Pilot Program fail “rational basis.” Counties’ Compl. ¶¶ 198-201, 

203, 205-209. 
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Hughes, 514 S.W.3d at 715. Under rational basis review, “if some reasonable basis 

can be found for the classification as set out in the statute, . . . the classification will 

be upheld.” Newton v. Cox, 878 S.W.2d 105, 110 (Tenn. 1994). Courts must uphold a 

statute if “the classifications have a reasonable relationship to a legitimate state 

interest.” Hughes, 514 S.W.3d at 715. “To uphold a statute under the rational basis 

test, all that is required is an articulable justification for its enactment.” Tenn. 

Att’y. Gen. Robert Cooper Opinion No. 09-04, at *2. 

In this case, the ESA Pilot Program states its legitimate state interest in the 

statute itself: “[I]t is the intent of this part to establish a pilot program that 

provides funding for access to additional educational options to students who reside 

in LEAs that have consistently and historically had the lowest performing schools.” 

Tenn. Code Ann. § 49-6-2611(a)(1). It is legitimate to want to help these children. 

The only question for this Court is whether there is a reasonable relationship 

between providing additional educational options to children in school systems that 

have consistently and historically had the lowest performing schools and beginning 

the pilot program with the classifications chosen. The classifications identify exactly 

such school districts: those with ten or more schools identified as priority schools in 

2015, with ten or more schools among the bottom ten percent of schools in 2017, and 

with ten or more schools identified as priority schools in 2018 and the ASD, which is 

comprised only of failing schools. Tenn. Code Ann. § 49-6-2602(3)(C). Because the 

classification system exactly matches the stated goal of the pilot program, it easily 

meets the minimal requirements of rational basis review: “‘The initial discretion to 
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determine what is “different” and what is “the same” resides in the legislatures of 

the States,’ and legislatures are given considerable latitude in determining what 

groups are different and what groups are the same.” Doe v. Norris, 751 S.W.2d 834, 

841 (Tenn. 1988) (quoting Plyler v. Doe, 457 U.S. 202, 216 (1982)). Beginning the 

pilot program in the three school districts with the vast majority of failing schools in 

the state rationally furthers the legitimate state interest of giving children who live 

in such districts more educational options. 

Courts in other states have agreed with this conclusion. They recognize that 

legislatures may create geographically targeted educational choice pilot programs to 

test new public policy ideas. See Simmons-Harris v. Goff, 711 N.E.2d 203, 214 (Ohio 

1999) (state does not violate equal protection by using a classification which enacts 

reforms for one urban school district); Harrisburg Sch. Dist. v. Zogby, 828 A.2d 

1079, 1087 (Pa. 2003) (same); Welch v. Bd. of Educ., 477 F. Supp. 959, 965 (D. Md. 

1979) (“The need for freedom of state legislatures to experiment with different 

techniques and schemes is one of the rational bases for differences . . . .”). See also 

Davis v. Grover, 480 N.W.2d 460, 469 (Wis. 1992) (holding state justified in 

recognizing a “substantial distinction” between a single urban school district and all 

other districts in the state, such that reforms may apply to only that one district);  

State v. Scott, 96 Or. App. 451, 453 (1989) (citing McGlothen v. Dept. of Motor 

Vehicles, 71 Cal App 3d 1005 (1977); Dept. of Mot. Veh. v. Superior Ct., San Mateo 

Cty., 58 Cal App 3d 936 (1976)) (stating geographically limited pilot program does 

not violate equal protection). 
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The Counties attempt to distort the state’s legitimate interest in educating 

students by characterizing it as an interest in school districts. Counties’ TI Memo 

30. The state’s primary interest is in educating children—not in supporting 

bureaucracies for their own sake. The Counties fail to read the first sentence of the 

statutory intent paragraph (regarding improving all school districts and especially 

those with the lowest performing schools) in context with the second sentence 

(regarding giving children in these failing school districts options) when they 

mistakenly jump to their preferred outcome of greater funding for their two county 

school districts. That might be one conceivable way to further the state’s purpose 

(and in fact, the ESA Pilot Program does increase per pupil expenditures in these 

school districts, see supra 7-8), but there are many more. 

The legislature need only “conceive of a relationship between the statute and the 

purpose of the Act” for the Act to survive an equal protection challenge. Newton, 878 

S.W.2d at 110. “[T]he rational basis test is satisfied if there is a ‘conceivable’ or 

‘possible’ reason for the [Legislature’s] decision.” Cunningham v. Bedford Cnty., No. 

M2017-00519-COA-R3-CV, 2018 Tenn. App. LEXIS 632, at *10 (Tenn. Ct. App. Oct. 

29, 2018). “[I]f any state of facts may reasonably be conceived to justify . . . the 

classification[, the statute] will be upheld.” Newton, 878 S.W.2d 105, 110 (Tenn. 

1994) (emphasis added). 

Besides the obvious connection between the statutory classifications and the goal 

of helping children who attend such school districts, one can “conceive” of many 
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other reasons for beginning the pilot program in the three school districts with over 

80% of the failing schools.  

For one, the Legislature could have set the classification to cover only the largest 

urban school districts because these districts have unique challenges that demand 

policy responses different from those in other districts. See Moore v. Detroit Sch. 

Reform Bd., 293 F.3d 352, 362 (6th Cir. 2002). They contain the vast majority of 

failing schools and comprise geographical areas even larger than those of the school 

districts that have the remaining failing schools. For instance, Fayette and Madison 

counties, mentioned specifically in the Complaint (¶¶ 204-05), both have 

populations under 100,000. And the Counties’ complaint that Knox and Hamilton 

County schools were removed from the law fails to recognize their current 

populations in the state. As the Tennessee Journal put it, “Historically, Tennessee’s 

Big Four cities have been Memphis, Nashville, Knoxville, and Chattanooga. . . . 

[But i]n terms of population, [because of the growth of Clarksville and 

Murfreesboro,] the state arguably has a Big Two and a Next Four.” Tennessee 

Journal, Vol. 43, No. 21, May 26, 2017, at 3. The journal noted that Nashville and 

Memphis are in a class of their own, with populations of 660,000 and 650,000, 

respectively, while the populations of the next four largest cities range only from 

130,000 to 186,000. 

In addition to fewer failing schools and fewer people in the other school districts, 

the Legislature also may have relied on there being fewer private schools in those 
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districts.29 It would make sense to begin the pilot program in the urban areas with 

the heaviest concentrations of private schools; otherwise, there would be limited 

participation in the program and nothing for the OREA to study. 

In regard to helping the school districts participating in the program, one can 

“conceive” of a “state of facts,” as allowed by Newton, 878 S.W.2d at 110, in which 

the state learned from Governor Bredesen’s creation of the ASD that giving children 

additional educational options directly leads to the “improvement of . . . LEAs that 

have consistently had the lowest performing schools on a historical basis.” Tenn. 

Code Ann. § 49-6-2611(a)(1). The improvement occurred after the creation of the 

ASD because, in response, SCS created iZone schools that increased student 

achievement in previously failing schools.30 It is certainly rational to think that, 

once again, the introduction of educational options for low-income students trapped 

in failing schools will lead the school districts running those schools to improve the 

quality of education they offer to their students. Whether one agrees with the public 

policy or not, it is certainly rational to want to help students in districts with the 

vast majority of failing schools by offering them additional educational options. 

 
29 See Nat. Center for Ed. Statistics Geocoding, available at 

https://nces.ed.gov/programs/edge/Geographic/SchoolLocations (last visited July 31, 

2022). 
30 Public Impact: Kim, J., Field, T., & Hargrave, E. The Achievement School District: 

Lessons from Tennessee. Chapel Hill, NC (2015) at 13, available at 

https://publicimpact.com/wp-

content/uploads/2019/02/Achievement_School_District_Lessons_From_Tennesee-

Public_Impact.pdf (last visited July 29, 2022). 

https://nces.ed.gov/programs/edge/Geographic/SchoolLocations
https://publicimpact.com/wp-content/uploads/2019/02/Achievement_School_District_Lessons_From_Tennesee-Public_Impact.pdf
https://publicimpact.com/wp-content/uploads/2019/02/Achievement_School_District_Lessons_From_Tennesee-Public_Impact.pdf
https://publicimpact.com/wp-content/uploads/2019/02/Achievement_School_District_Lessons_From_Tennesee-Public_Impact.pdf
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Finally, the state may have chosen to apply the program to entire school districts 

with large numbers of failing schools rather than to individual schools within those 

districts for administrative convenience, as the school district is the state’s standard 

local subunit for educational programs and their funding. Strehlke v. Grosse Pointe 

Pub. Sch. Sys., 654 F. App’x 713, 721 (6th Cir. 2016). (finding “administrative 

convenience” to be a sufficient rational basis for closing a school and redrawing 

school zone boundaries). In addition, it may have done so to avoid confusing parents 

as to whether their children would be eligible for the program. It is easier to 

communicate with parents based on a broad, recognized geographic classification 

rather than based on the quixotic zone boundaries of individual schools, which leave 

one side of the street eligible and not the other and often change year to year. 

Further, the state may have chosen school districts over failing schools to avoid 

splitting up siblings. In an individual school-based system, a younger sibling may 

attend a failing elementary school, while an older sibling may attend a non-failing 

middle school, leaving only the younger one eligible to attend a new school. In fact, 

this preference to keep siblings together was stated in the law. See Tenn. Code Ann. 

§ 49-6-2604(e)(1). 

All these rational bases are conceivable rejoinders to the Counties’ challenge, 

which is not based in any irrationality, but in the Counties’ policy preferences 

regarding how the statute might otherwise have been drafted. But only one rational 

basis is necessary for the state to prevail. Because a rational basis was written into 

the text of the statute, the Court need not selectively pick through legislative 
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history to address the issue. The Counties’ Complaint contains quotations from 

legislators who opposed the law and deliberately sprinkled the record with language 

intended for a court, and this Response contains quotations from supportive 

legislators who passionately wanted to help low-income children. But the Court 

need not decide between these quotations, or consider the legislative history at all, 

when the text is clear. The ESA Pilot Program states its rational basis: the state 

intended to—and its chosen classifications did—provide “funding for access to 

additional educational options to students who reside in LEAs that have 

consistently and historically had the lowest performing schools.” Tenn. Code Ann. § 

49-6-2611(a)(1). 

II. Temporarily enjoining the program would harm 2,185 low-income 

families by snatching them from their escape hatch and forcing them 

back into failing school districts while this case is litigated on the 

merits. 

 

The “injury that granting the injunction would inflict on [the intervenor] 

defendant[s]” is tremendous. Fisher, 604 S.W.3d at 394. It would stop over two 

thousand parents from giving their children what we all want: the chance for our 

children to attend the school that best fits their educational needs. Wealthier 

parents buy homes in areas that are zoned for the best schools in the state, and 

others have the means to pay for private schools. But the children served by the 

ESA Pilot Program never had those options until 2019. They have been waiting 

patiently for three years to get the chance, and the demand is overwhelming. As 

Intervenor-Defendant Alexandria Medlin recently said when asked whether she 

still intended to apply, “Yes, [my child] deserves that scholarship.” Doubtless, many 
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other parents feel the same way. The state opened a portal for parents to fill out 

their intent to enroll for only nine days, and in that time 2,185 families submitted 

the form. That represents an even greater number of children, as many families 

have multiple children eligible for the program. Demand is even higher now than it 

was before the COVID-19 pandemic disrupted learning for many low-income 

children. These are low-income families who are desperate for their children to 

escape the failing school districts that they have been forced to attend, and the 

governor has finally given them hope. If this Court were to snatch these children 

back through their escape hatch, so that it could work through legal arguments that 

are weaker than the one the plaintiffs already lost on, it would cause tremendous 

harm to thousands of the state’s most vulnerable children.31 

III.  There is no threat of irreparable harm to the Counties, and their 

school districts could easily be compensated in future BEP payments 

but will not need to be because of the three-year “double counting 

payment” provision. 

The Counties have failed to show irreparable harm for four reasons: 1) Money 

damages do not constitute irreparable harm; 2) even if money damages did 

constitute irreparable harm, there are no money damages here; 3) even if there 

were money damages here, they would be suffered by the school districts, not the 

Counties; and 4) even if there were money damages here, they would not manifest 

themselves for three years. 

 
31 For this same reason, temporarily enjoining the ESA Pilot Project would not be in 

the public interest. 
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A. Money damages do not constitute irreparable harm. 

It is black letter law that when money damages are available, there is no 

irreparable harm. 15 Tenn. Juris. § 2 (“A plaintiff’s harm is not considered 

irreparable if it is fully compensable by money damages or if there is an adequate 

remedy at law.”). As the Middle District Court of Appeals explained, 

“Irreparable injury turns on whether there is a complete remedy at law. . . . [I]n 

cases where substantial redress can be afforded by the payment of money, an 

injunction would be improper.” Humphries v. Minbiole, No. M2011-00008-COA-R3-

CV, 2012 WL 5466085, at *6, 2012 Tenn. App. LEXIS 776, at *18 (Tenn. Ct. App. 

Nov. 8, 2012) (cleaned up); see also Hines Inv. Mgmt. Holdings v. Horse, 2021 Tenn. 

Bus. LEXIS 6 (Ch. Ct. Davidson Cty. Business Ct. Aug 20, 2021) (“no irreparable 

injury exists to justify a temporary injunction if the movant has a full and adequate 

remedy, such as monetary damages, available for an injury.”). This rule is so 

undisputed that the Counties acknowledge it in their brief. Counties’ TI Memo 35, 

37 (“Generally, monetary or economic harm by themselves do not constitute 

irreparable harm.” (cleaned up)). 

Here, the supposed harm that the Counties seek to avoid through a temporary 

injunction is the loss of money. The first sentence of the “immediate harm” portion 

of their brief alleges the harm is the “cost of funding” ESAs. Id. at 12. When they 

later mention the loss of a constitutional right, they are referring to the merits of 

their equal protection claim, which is based on monetary payments: “[T]he ESA Act 

removes funding from . . . LEAs . . . .” Id. at 27 (emphasis in original). Thus, the 
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Counties fail to show that money damages are unavailable to redress their equal 

protection claim. If this Court were to somehow find for Plaintiffs on the merits 

after its September 19, 2022 hearing on dispositive motions, it could easily remedy 

any harm to them by ordering the State to increase its payments of money to the 

school districts.32 

B. Here, there are no money damages. 

In the ESA Pilot Program, the money follows the child. As the Supreme Court 

found, the ESA Pilot Program allows “a limited number of eligible students to 

directly receive their share of state and local education funds” to pay for their 

education at the school of their choice. Metro. Gov’t, 645 S.W.3d at *5. When a child 

leaves the public school district, some of the funds associated with educating that 

child leave. 

In their attempt to show irreparable harm, the Counties exaggerate and 

mischaracterize this funding mechanism. They argue that the monetary losses to 

their districts would be so great that the districts are comparable to a business 

being “threatened with insolvency” or a business whose “financial viability is 

threatened.” Counties’ TI Memo 38. According to the Counties, “[i]n the first year of 

 
32 Under the current Basic Education Program funding model, the State must make 

payments to school districts at least twice a year, Tenn. Code Ann. § 49-3-351, and 

in practice does so “at various points throughout the year.” Metro. Gov’t of Nashville 

& Davidson Cnty. v. Tenn. Dep’t of Educ., 645 S.W.3d 141, n.12 (Tenn. 2022) (citing 

Tennessee BEP Handbook for Computation, September 2018, at 70-71, available at 

https://www.tn.gov/content/dam/tn/stateboardofeducation/documents/bepcommittee

activities/2019-bep/BEPHandbook%20revised%20September%202018.pdf (last 

visited July 31, 2022)). 

https://www.tn.gov/content/dam/tn/stateboardofeducation/documents/bepcommitteeactivities/2019-bep/BEPHandbook%20revised%20September%202018.pdf
https://www.tn.gov/content/dam/tn/stateboardofeducation/documents/bepcommitteeactivities/2019-bep/BEPHandbook%20revised%20September%202018.pdf
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the program, MNPS may lose approximately $17.8 million in funding, and Shelby 

County may lose approximately $25.6 million.” Id. These figures assume all 5,000 

ESAs will be used in the first year, a level of participation which the Counties 

separately say is “doubtful, if not impossible.” Counties’ TI Memo 41. The Counties 

cannot have it both ways, counting all 5,000 students to establish irreparable harm 

to themselves, yet speculating that few students will take advantage of the program 

to calculate irreparable harm to program participants. 

We now know the accurate number is closer to 3,000 students, but even 

assuming 5,000 participants, the associated funds do not rise anywhere near the 

level of threatening bankruptcy. SCS has a total budget of $1.93 billion.33 MNPS 

has a total budget of $1.68 billion.34 Therefore, the theorized monetary harm from 

the ESA Pilot Program to each district constitutes about one percent of their 

budgets. Even if it were found to be a real harm, this funding could easily be made 

up for in future BEP payments from the State. 

Furthermore, there is no harm because the Counties are not accounting for the 

operational savings that occur when hundreds of students leave a school district. 

Both school districts have seen their student populations decrease in recent years, 

 
33 Samantha West, Memphis-Shelby County Schools’ $1.93 billion budget proposal 

wins board approval, ChalkBeat (May 18, 2022), available at 

https://tn.chalkbeat.org/2022/5/17/23105588/memphis-shelby-county-schools-

comission-budget-substitute-teacher-raises-building-renovations-esser (last visited 

July 31, 2022). 
34 FY23 MNPS Budget at a Glance, 

https://www.nashville.gov/sites/default/files/2022-

05/FY23REC_MNPS.pdf?ct=1652468873. 

https://tn.chalkbeat.org/2022/5/17/23105588/memphis-shelby-county-schools-comission-budget-substitute-teacher-raises-building-renovations-esser
https://tn.chalkbeat.org/2022/5/17/23105588/memphis-shelby-county-schools-comission-budget-substitute-teacher-raises-building-renovations-esser
https://www.nashville.gov/sites/default/files/2022-05/FY23REC_MNPS.pdf?ct=1652468873
https://www.nashville.gov/sites/default/files/2022-05/FY23REC_MNPS.pdf?ct=1652468873
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and the associated reduction in BEP funding did not cause irreparable harm. 

Instead, each district reallocated resources to the schools and classrooms where 

they were needed, and they operated as usual. The same occurred with the creation, 

decades ago, of public charter schools, which have a similar funding mechanism in 

which funding follows the child. Yet another decrease occurred with the creation of 

the Achievement School District and with the creation of municipal school districts 

in Shelby County. The principle in all these examples is the same: when another 

entity takes on the responsibility of educating a student, the new entity receives the 

funding associated with that child. At the end of the day, the Counties’ motion for 

temporary injunction amounts to little more than a protestation that their school 

districts should continue to be paid to educate children who are no longer there. 

And the reality is that they will be paid to educate children who are no longer 

there in perpetuity with the “remainder funds.” Because the ESA amount is capped 

at an amount less than the amount school districts spend per student, Tenn. Code 

Ann. § 49-6-2605(a), the school districts will pocket roughly $5,000 or more for each 

child they no longer have to educate.35 The more students who participate in the 

program, the greater these “remainder funds” will increase per pupil expenditures 

for the remaining students. Not only are there no money damages to school districts 

from the program, but school districts actually make money off the program on a 

 
35 Tennessee Comptroller of the Treasury, Legislative Brief, Understanding Public 

Chapter 506: Education Savings Accounts, Table at Page 4 (District Per-Pupil 

Expenditures minus State Average Total State + Local BEP), available at 

https://comptroller.tn.gov/content/dam/cot/orea/advanced-

search/2020/ESA2020Website.pdf (updated May 2020) (last visited July 31, 2022). 

https://comptroller.tn.gov/content/dam/cot/orea/advanced-search/2020/ESA2020Website.pdf
https://comptroller.tn.gov/content/dam/cot/orea/advanced-search/2020/ESA2020Website.pdf
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per-pupil basis.36 

C. Any theorized irreparable harm is to the school districts, not the 

Counties. 

As the Supreme Court noted in its ruling in this case, “By its terms, the ESA Act 

does not facially apply to cities or counties such as Plaintiffs.” Metro. Gov’t, 645 

S.W.3d 141, *16-17. The Court rejected the argument that “Plaintiffs are so 

intimately related to their respective LEAs as to render them one and the same.” Id. 

at *22. “[T]he LEAs are distinct from the county or municipal governments.” Id. The 

Court concluded: 

The separateness of Plaintiffs and their respective LEAs is not ameliorated 

by their financial connections. As another panel of the Court of Appeals noted 

in a decision only months before that court’s decision in this case, ‘[c]ounties 

and school systems perform separate functions. The fact that there are 

financial connections between a local school system and local government 

does not detract from the essentially separate functions of these two entities.’ 

 

Id. at *23 (quoting Young v. Stamey, No. E2019-00907-COA-R3-CV, 2020 Tenn. 

App. LEXIS 118, 2020 WL 1452010, at *8 (Tenn. Ct. App. Mar. 25, 2020)). 

The Counties’ brief even reflects the separateness of the entities and, thus, 

highlights the hypothetical nature of their injury, which occurs only “if MNPS and 

SCS elect to request supplemental funding from their Counties to fill the gap.” 

Counties’ TI Memo 39. As noted above, the school districts need not request 

additional funding and might not do so because they will no longer have to educate 

hundreds of children and may reallocate resources where needed. And even if they 

 
36 Because there are no money damages in this case, the Counties suffer no “distinct 

and palpable injury,” or the injury-in-fact necessary to confer standing on them. 

ACLU v. Darnell, 195 S.W.3d 612, 619-620 (Tenn. 2006). 
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did request supplemental funding from the Counties, the Counties need not give it. 

Thus, the supposedly irreparable injury to the Counties is purely hypothetical. A 

hypothetical, potential, contingent injury is not sufficient for a temporary 

injunction. Online Merchs. Guild v. Cameron, 995 F.3d 540, 547 (6th Cir. 2021) 

(cleaned up) (“The injury must be concrete and particularized and actual or 

imminent, not conjectural or hypothetical.”). In this case, the Supreme Court has 

made clear that any (hypothetical) harm would be suffered not by the Counties but 

by the school districts. Metro. Gov’t, 645 S.W.3d 141, *22. 

D. There can be no irreparable harm for three years. 

Finally, there is no immediate harm in this case because the ESA Pilot Program 

funds the Counties at the same level of funding for three years, regardless of the 

number of students who leave each LEA for an ESA. For three years, school 

districts receive the state and minimum local portion of the BEP for children who 

are no longer their responsibility to educate. Tenn. Code Ann. § 49-6-2605(b)(2)(A). 

This “double counting payment” provision means the Counties are truly held 

harmless while this case is litigated on the merits. No irreparable harm—or any 

harm—will occur. 

The Counties misinterpret that this “school improvement fund” need not be 

appropriated each year. Counties’ TI Memo 18, n.21. The Act says it “shall” be 

funded. Tenn. Code Ann. § 49-6-2605(b)(2)(A). And in fact, it was funded for the 
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2022-2023 fiscal year.37 

Also, the Counties bemoan that the state offered no support for the argument 

that “school improvement” can include virtually anything. Counties’ TI Memo 18, 

n.21. Support can be found in the plain meaning of the words. The funds must be 

used to improve schools, and virtually everything a school district funds is meant to 

improve schools, so there are no practical restrictions on what the money may be 

used for. The burden is on the Counties to explain why this plain meaning is not the 

correct interpretation. 

Finally, the Counties assume that the number of program participants that are 

Kindergarteners and students moving into the district is significant, but they 

present no evidence for that proposition. Counties’ TI Memo 18. As it is for public 

schools, the number likely is insignificant. Those students do not generate the 

“double counting payment” because they are new, and there was no expectation that 

they would enroll in the school district and bring funds with them. Regardless of the 

existence of the ESA Pilot Program, school districts never know how many of these 

new students to appropriate for each year until they actually show up. That 

uncertainty is already built into the budget; therefore, it cannot constitute 

irreparable harm. 

 
37 Public Chapter 1130, 112th Tennessee General Assembly, at 6, available at 

https://publications.tnsosfiles.com/acts/112/pub/pc1130.pdf (“$29,022,000.00” 

appropriated for “Non-Public Education Choice Programs”) (last visited July 31, 

2022). 

https://publications.tnsosfiles.com/acts/112/pub/pc1130.pdf
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IV. The Counties do not have standing to bring a claim based on whether 

students are being treated differently. 

Even if education were a fundamental right under the Tennessee Constitution, 

protected by the equal protection clauses, that right would belong to individual 

students. See, e.g., Norris, 751 S.W.2d at 841 (listing the fundamental rights 

guaranteed by the U.S. Constitution as “rights of a uniquely private nature,” the 

“right to vote,” the “right to interstate travel,” “rights guaranteed by the first 

amendment,” and the “right of procreation”). Collective governmental bodies like 

school districts do not have fundamental rights, and in this case school districts (let 

alone the Counties) do not have standing to assert the rights of their students.  

Tennessee law narrowly circumscribes third-party standing. The general rule is 

that a litigant cannot bring a lawsuit based on the “legal rights or interests of third 

parties.” Gray’s Disposal Co. v. Metro. Gov’t of Nashville, 122 S.W.3d 148, 158 

(Tenn. Ct. App. 2002) (overruled on another ground by Gray’s Disposal Co. v. Metro. 

Gov’t of Nashville, 318 S.W.3d 342, 344 (Tenn. 2010)). The only exception occurs if 

three criteria are met: the litigant has suffered an injury in fact; the litigant has a 

close relation to the third party; and the third party is hindered from protecting his 

or her own interests. Id. In this case, nothing hinders students and their parents 

from protecting their own interests in an equal education (as proven by the presence 

of the McEwen Plaintiffs in this very case); therefore, the exception to the ban on 

third-party standing is not met, and school districts may not assert this right. 

Further, the Counties in this case assert not third-party standing but fourth-

party standing. Their argument that a county can assert rights on behalf of its 
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affiliated school district, which in turn has third-party standing on behalf of its 

students, contorts the third-party standing doctrine beyond all recognition. As the 

Supreme Court noted in its Home Rule Amendment decision in this case, “the LEAs 

are distinct from the county or municipal governments[, and t]he separateness of 

Plaintiffs and their respective LEAs is not ameliorated by their financial 

connections.” Metro. Gov’t, 645 S.W.3d 141, *22.  

The Counties are correct that the Supreme Court found they had standing to 

bring the Home Rule claim, but they are incorrect to conclude that this 

automatically grants them standing to bring an equal protection claim based on the 

individual right to an education. Counties’ TI Memo 19. The Home Rule 

Amendment explicitly applies to a “county” or “municipality,” so the Counties’ 

standing with respect to their Home Rule Amendment Claim was grounded in the 

text of the state constitution. Tenn. Const. art. XI, § 9. However, this claim is 

grounded in an equal application of the individual right to education. Counties play 

an attenuated role in protecting such a right, and this Court should reject such 

fourth-party standing. A political subdivision of the state “cannot merely assert the 

collective individual rights of its residents.” City of Memphis v. Hargett, 414 S.W.3d 

88, 100 (Tenn. 2013). 

The Counties’ lack of standing prevents this Court from exercising jurisdiction 

over their equal protection claim. Osborn v. Marr, 127 S.W.3d 737, 740 (Tenn. 

2004). Therefore, the Counties’ motion for temporary injunction must be denied and 

this claim dismissed from their case. 
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CONCLUSION 

WHEREFORE, for these reasons, the Greater Praise Intervenor-Defendants 

respectfully request that this Court deny the Counties’ motion for temporary 

injunction. 
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