
IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF ALASKA  

  
ROBERT GRIFFIN, STANLEY ALLEN VEZEY, 
TREVOR SHAW, FAMILIES OF THE LAST 
FRONTIER, AND THE ALASKA FREE MARKET 
COALITION,  

  

  

Plaintiffs,     
    

v.   Case No. 3:22-cv-00077  
    

RICHARD STILLIE JR., in his official 
capacity as chair of the Alaska Public 
Offices Commission; AND LANETTE 
BLODGETT, ERIC FEIGE, DAN LASOTA, AND 
WALTER CARLTON MONEGAN III, in their 
official capacities as members of the 
Alaska Public Offices Commission,  

  
  
  

Reply to Defendants’ Opposition to 
Plaintiffs’ Motion for Summary Judgment 

    
Defendants,    

v.    
   
ALASKANS FOR BETTER ELECTIONS, INC.,   
   

Intervenor-Defendants. 
  

  



i 
 

Table of Contents 
 

TABLE OF AUTHORITIES .............................................................................. iii 
INTRODUCTION ................................................................................................ 1 
ARGUMENT ........................................................................................................ 2 

I. Defendants’ Justification for the Out-of-State Disclaimer Violates 
Supreme Court Precedent and Wrongly Equates the American 
Plaintiffs to “Foreigners” Trying to Influence Domestic Elections  ........ 2  

II. The Commission Did Demand a Church Dox Tithers, Because 
Ballot Measure 2’s Vague Provisions and Sweeping Scope 
Necessitate Civil Rights Violations .......................................................... 4 

III. Defendants’ New Claim that Ballot Measure 2 Does Not Apply to 
Radio and Text Message Ads Contradicts What the Commission 
Explicitly Told Plaintiff Families of the Last Frontier ............................ 6 

IV. Defendants’ Assertions Regarding Expedited Hearings Are Not 
Accurate ..................................................................................................... 9 

V. Defendants Misstate What Citizens United Said About 
Disclaimers .............................................................................................. 11 

VI. Defendants’ Defense of Onerous Penalties Highlights Ballot 
Measure 2’s Subjectivity—and Contradicts Their Earlier Claims ....... 12 
A. The discretion defendants praise illustrates why Ballot 

Measure 2’s penalties are unconstitutional ................................ 12 
B. Everything Plaintiffs said about the $156,000 fines was 

accurate, and the context makes it even worse ........................... 13 
VII. Defendants’ Opposition Brief Contains Additional Misstatements 

of Material Fact ....................................................................................... 15 
A. Defendants seriously mischaracterize Plaintiff Trevor 

Shaw’s claims ............................................................................... 15 
B. The Commission did fine someone for a donation 

Defendants knew he did not make, and Defendants violate 
res judicata to argue otherwise .................................................... 16 

C. The racial appeals Defendant-Intervenor used to impose 
Ballot Measure 2 were not about ranked-choice voting.............. 17 

VIII. Defendants’ pleadings arguments are frivolous .................................... 20 
A. Plaintiffs adequately plead the mens rea issue, and 

Defendants have already litigated it at the Ninth Circuit ......... 20 



ii 
 

B. This Court can rule on Plaintiffs’ void-for-vagueness 
challenge ....................................................................................... 21 

CONCLUSION ................................................................................................... 22 
CERTIFICATE OF COMPLIANCE .................................................................. 24 
CERTIFICATE OF SERVICE ........................................................................... 25 
  



iii 
 

TABLE OF AUTHORITIES 
 

Cases 

Alaskans for Honest Elections v. Alaska Pub. Offs. Comm’n 
2024 Alas. Trial Order LEXIS 84 (Alaska Super. Ct. 2024) ........... 16–17 

 
Allen v. McCurry 

449 U.S. 90 (1980) ................................................................................... 16 
 
Buckley v. Valeo 

424 U.S. 1 (1976) ............................................................................... 17–20 
 
Butcher v. Knudsen 

38 F.4th 1163 (9th Cir. 2022) ....................................................... 8, 12, 13 
 
Church of Lukumi Babalu Aye v. Cty. of Hialeah  

508 U.S. 520 (1993) ............................................................................... 4–5 
 
Citizens United v. FEC 

558 U.S. 310 (2010) ............................................................... 1, 2, 3, 11, 12 
 
FCC v. Fox Television Stations, Inc. 

567 U.S. 239 (1963) ................................................................................. 12 
 
Free Speech Coal., Inc. v. Paxton 

606 U.S. 461 (2025) ................................................................................. 18 
 
Grayned v. Cty. of Rockford 

408 U.S. 104 (1972) ................................................................................. 12 
 
Johnson v. City of Shelby 

574 U.S. 10 (2014) ............................................................................. 20, 22 
 
Moving Oxnard Forward, Inc. v. Lopez 

2026 U.S. App. LEXIS 11429 (9th Cir. 2026) .................................. 18–19 



iv 
 

 

Smith v. Helzer 
95 F.4th 1207 (9th Cir. 2024) ....................................................... 3, 20, 21 

 

T.M. v. Univ. of Md. Med. Sys. Corp. 
2026 U.S. LEXIS 2557 (2026) ........................................................... 16, 17 

 

United States v. Osinger 
753 F.3d 939 (9th Cir. 2014) ................................................................... 22 

 

United States v. Sheehan 
512 F.3d 621 (2008) ........................................................................... 12, 20 

 

United States v. Stevens    
559 U.S. 460 (2010) ........................................................................... 13, 15 

 

Rules 

Fed. R. Civ. P. 8 ........................................................................................... 20–21 

Fed. R. Civ. P. 56 ................................................................................. 7, 8, 19, 21 

 

Statutes & Regulations 

2 AAC 50.888 ....................................................................................... 2, 9, 10, 15 

AS 15.13.040 .................................................................................................. 8, 15 

AS 15.13.090 ........................................................................................................ 8 

 

Constitutional Authority 

U.S. Const. amend I ............................................................. 1–6, 8, 12–13, 20–22 

U.S. Const. amend XIV ........................................................................................ 3 

 



1 
 

Introduction 

“The First Amendment does not permit laws that force speakers to retain a 

campaign finance attorney. . . . before discussing the most salient political issues of  

our day.” Citizens United, 558 U.S. 310, 324 (2010). Defendants’ repeated, albeit 

unintentional, misstatements and contradictions regarding the basic facts of Ballot 

Measure 2 (BM2) are evidence that even the most experienced campaign finance 

attorneys in Alaska do not understand what this law does and does not censor.    

Defendants’ justification for BM2’s so-called disclaimer derides Americans as 

“outsiders” and equates them with “foreigners” trying to influence domestic political 

elections—an argument incompatible with the Constitution and the First 

Amendment. The Alaska Public Offices Commission did, in fact, demand that a 

church dox its tithers, because BM2 obligated it to do so. Defendants’ new claim 

that BM2 does not apply to radio and text message ads contradicts what the 

Commission explicitly told Plaintiff Families of the Last Frontier. Defendants’ 

assertions regarding expedited hearings are not accurate, and their opposition brief 

contains several more serious misstatements of fact and law. Lastly, Defendants’ 

eleventh-hour pleadings arguments are frivolous.  

Plaintiffs want to be clear: they do not believe Defendants are acting in bad 

faith. Defendants are only making misstatements of law and fact because they 

cannot fairly interpret Ballot Measure 2. And that is not because they are bad 

attorneys, but because the censorship law is so confusing, so contradictory, and so 

deliberately vague that no one can adequately explain or justify it.  
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ARGUMENT 

I. Defendants’ Justification for the Out-of-State Disclaimer Violates 
Supreme Court Precedent and Wrongly Equates the American 
Plaintiffs to “Foreigners” Trying to Influence Domestic Elections 

Defendants refer to fellow Americans as “outsiders” and equate them with 

“foreigners” trying to influence domestic political elections. This justification for 

censorship is not compliant with the Constitution or the First Amendment.  

“[R]estrictions distinguishing among different speakers, allowing speech by some 

but not others,” are “[p]rohibited” under the First Amendment. Citizens United, 558 

U.S. at 340. The Supreme Court has stated unequivocally that there is “no basis for 

the proposition that, in the context of political speech, the Government may impose 

restrictions on certain disfavored speakers.” Id. at 341. 

BM2 is not a commercial regulation: It is a restriction on political speech. It 

requires independent expenditure (IE) groups that have significant donations 

coming from outside Alaska (even if the group itself is Alaskan) to run a lengthy 

disclaimer, but does not require a corresponding disclaimer for groups that have 

majority internal-to-Alaska donors (even when those groups themselves are not 

based in Alaska). See 2 AAC 50.888(g). This is exactly what Supreme Court 

precedent—and the First Amendment—categorically prohibits.     

Defendants respond by saying that Plaintiffs and similarly situated groups are 

“outsiders” and it should not be “suspect for citizens of a body politic to look with 

skepticism on attempts by outsiders to influence their governance.” Dkt. 166, pp. 

20–21. It then compares Plaintiffs’ political advocacy to “campaign contributions by 
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foreigners,” saying BM2 is a relatively lesser burden than the outright ban on 

foreign nationals influencing domestic elections. Id. at 21.    

Plaintiffs do not cite any case law for the claim that non-Alaskans are somehow 

equivalent to “foreigners,” or that they can have their First Amendment rights 

restricted. This is because no precedent supports such an assertion. The Fourteenth 

Amendment guarantees all citizens equal protection under the law, and the 

Supreme Court recognizes that “in the context of political speech, the Government 

may” never “impose restrictions on certain disfavored speakers.” Citizens United, 

558 U.S. at 341. “[I]t is inherent in the nature of the political process that voters 

must be free to obtain information from diverse sources in order to determine how to 

cast their votes.” Id.  (emphasis added). “The Government may not by these means 

deprive the public of the right and privilege to determine for itself what speech and 

speakers are worthy of consideration. The First Amendment protects speech and 

speaker, and the ideas that flow from each.” Id. (emphasis added). 

Elsewhere, Plaintiffs discuss the racial and religious implications of BM2, but 

even outside that context, the codification of Defendants’ “foreigner” slur against 

non-Alaskans is not compatible with the First Amendment. Under exacting 

scrutiny, a law must be “narrowly tailored” to a “sufficiently important interest.” 

Smith v. Helzer, 95 F.4th 1207, 1214 (9th Cir. 2024). Hostility to fellow Americans 

is not a “sufficiently important interest,” and even if it was, the Court has already 

stated that differentiating between different speakers in the political speech context 

is not narrow tailoring. Id.    
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If the Court and the Constitution were to hold that such hostility to American 

“outsiders” was a sufficient government interest, there is no reason for such a 

holding that would be limited to the boundaries of states. If there is an 

informational interest in requiring disclosure of donors from certain (but not all) 

states, there is no reason there would not be an informational interest in requiring 

disclosure of donors from certain (but not all) districts. Would it be permissible to 

require a disclaimer only from those IE groups whose donors are located within 

Anchorage, or only donors who are located outside Anchorage? Saying Americans 

may be constitutionally ostracized from any one state’s elections is like saying that 

someone who commutes from the Mat-Su Valley to Anchorage every day may have 

their political voice silenced during the election for Anchorage Assembly.  While the 

commuter has no vote, they have a voice. 

The Court and the Constitution are right to view frivolous informational 

interests in detecting “outsiders” as “suspect,” Dkt. 166, p. 20, and insufficient to 

outweigh a speakers’ First Amendment rights.  

II. The Commission Did Demand a Church Dox its Tithers, Because 
Ballot Measure 2’s Vague Provisions and Sweeping Scope 
Necessitate Civil Rights Violations 

Defendants deny that the Commission demanded the identities of tithers to a 

church. But it happened, and the fact that it happened demonstrates how BM2 

inherently suppressed even the most protected forms of speech.  

“[A] law targeting religious beliefs as such is never permissible,” and “if the 

object of a law is to infringe upon or restrict practices because of their religious 

motivation, the law is not neutral, and it is invalid unless it is justified by a 
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compelling interest and is narrowly tailored to advance that interest.” Church of 

Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520, 533 (1993) (internal citations 

removed). 

When promoting BM2, Defendant-Intervenor attacked the religion of the 

“radical voters” it wanted to silence, Dkt. 168, Ex. A, p. 4, arguing they did not 

follow the true “teachings of Jesus Christ.” Dkt. 168, Ex. B, p. 1. Within months of 

BM2 going into effect, Defendant-Intervenor filed a complaint to have the 

Commission audit a church. See Dkt. 133, Ex. 73 (the Defendant-Intervenor 

complaint). The Commission demanded that the church provide its “bank records 

(including all cancelled checks)” for an eight-month period, a request that would 

necessitate revealing the identity of its tithers. Dkt. 133, Ex. 72, pp. 4–5. 

Defendants were fully aware of the First Amendment implications of this demand, 

as an attorney cooperating with the investigation explained that the church’s 

parishioners “[had] First Amendment rights to free exercise of religion, free speech, 

and free association that APOC’s requests burden and threaten to impinge.” Id. at 

5. The Commission concluded Defendant-Intervenor’s accusation against the church 

was baseless, but it did nothing to compensate the church for such an improper 

demand. See Dkt. 133, Ex. 74. As the Commission conceded in its deposition, it 

lacked the “discretion to consider compliance burdens.” Dkt. 112-3, p. 24.  

Defendants deny all of this, including Defendant-Intervenor’s role. But it is all 

documented in Plaintiffs’ exhibits, which demonstrate that BM2 is an 

unconstitutional violation of the free speech clause of the First Amendment because 
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it is a political speech restriction that (1) was designed to target religious beliefs, (2) 

functions to suppress religious practices, and (3) cannot be prevented, even by 

Defendants, from being weaponized to target religious beliefs. See id. 

III. Defendants’ New Claim that Ballot Measure 2 Does Not Apply to 
Radio and Text Message Ads Contradicts What the Commission 
Explicitly Told Plaintiff Families of the Last Frontier 

For the first time, Defendants claim in their opposition brief that BM2’s 

disclaimer requirement does not apply to radio or text messaging ads. This 

contradicts not just the text of the law, but also their own written response to 

Plaintiff Families of the Last Frontier (FLF).  

After BM2’s enactment, Plaintiff FLF presented the following disclaimer to the 

Commission for preclearance in an ad for “radio or streaming audio only”:  

This communication was paid for by Families of the Last Frontier. Top 
three contributors are RSLC, GOPAC, and Artic [sic] E&P. A majority 
of contributions to Families of the Last Frontier came from outside the 
state of Alaska. This notice to voters is required by Alaska law, we 
certify that this ad is not authorized, paid for, or approved by the 
candidate. 

Ex. A, p. 4. 

The Commission responded that Plaintiff FLF “need[ed] to include the City and 

State of residence or principal place of business for your largest contributors (RSLC, 

GOPAC, and E&P) in the paid for by identifier” and “need[ed] to include the name 

and title of the Families of the Last Frontier’s principal officer and a statement 

from the principal officer approving the message.” Id. at p. 3. 

Plaintiff then asked: “It seems like the only difference is that the address for 

Families does not need to be included. Is that correct?” Id. at p. 2. After the 
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Commission did not initially answer directly, Plaintiff pressed the point, asking the 

Commission to “confirm for radio” to “make sure we are in compliance.” Id. at 1. The 

Commission replied that “The Name of the group (Families of the Last Frontier) 

would also have to include is [sic] address or principal place of business in the radio 

ad.” Id. 

A similar occurrence happened when a separate IE group asked for preclearance 

of its text messaging ad. The Commission nixed the group’s ad until its disclaimer 

read:  

Paid for by Keep It Alaska. Approved by Keep It Alaska Chairman Joel 
Borgquist. All donors live in Alaska!  

Top contributors are NAME (Anchorage, AK), NAME (Anchorage, AK), 
NAME (Anchorage, AK) 

This NOTICE TO VOTERS is required by Alaska law. We certify that 
this ad is not authorized, paid for, or approved by the candidate.  

PO Box 772081, Eagle River, AK 99577.” 

Dkt. 133-62, p. 2. 

The group then requested permission to include the disclaimer in an attached 

graphic, rather than paying to include it in the text message (which would 

presumably exceed the text message’s character limit). Id. The Commission refused 

to allow that, saying “it would be best practice to place the disclaimer on both the 

image and the text.” Id. at 1 (emphasis in original).  

Plaintiffs’ expert witness, Art Hackney, recorded the disclaimer of FLF (complete 

with FLF’s address) and provided it to Defendants. See Dkt. 133-2. In their motion 

for summary judgment, Defendants asserted that the radio ad disclaimer 

requirement had been “in place since 2010.” Dkt. 131, p. 7, 25. Plaintiffs’ opposition 
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brief explained that this was factually inaccurate, as prior to BM2, Alaska law 

excluded radio advertisements from most of its disclaimer law “so as not to burden 

the ‘core political speech that lies at the heart of the First Amendment.” Dkt. 168, p. 

3 (quoting Butcher v. Knudsen, 38 F.4th 1163, 1165 (9th Cir. 2022)).  

Now, in their response to Plaintiffs’ motion for summary judgment, Defendants 

for the first time claim that “BM2’s ‘out-of-state’ contribution disclaimer is not 

required in a radio ad” and is only mandated for “print or video” advertising (not 

text messaging). Dkt. 166, p. 3. They also insist that addresses do not need to be 

included. Id. Defendants’ claim rests solely on the line in AS 15.13.090(d) 

ambiguously stating that “[n]otwithstanding the requirements of (a) of this section,” 

an ad via “radio or other audio media” should have the following disclaimer: “This 

communication was paid for by (person's name). The top contributors of (person’s 

name) are (the name of the largest contributors to the person under AS 

15.13.090(a)(2)(C)).” However, (a)(2)(c) specifically requires “identification of the 

name and city and state of residence or principal place of business, as applicable, of 

each of the person’s three largest contributors under AS 15.13.040(e)(5), if any, 

during the 12-month period before the date of the communication,” and AS 

15.13.090(a)(2)(g) says that to comply with “(a)(2)(c)” a speaker must also state “A 

MAJORITY OF CONTRIBUTIONS TO (OUTSIDE-FUNDED ENTITY'S NAME) 

CAME FROM OUTSIDE THE STATE OF ALASKA.”  

If Defendants’ tortured new interpretation is to be believed, why did the 

Commission explicitly tell Plaintiff to include the “‘out-of-state’ contribution 
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disclaimer” that Defendants now disavow? And why did it tell an IE group “to place 

the [full] disclaimer on both the image and the text” of a text message ad? Dkt. 133-

62, p. 2. There is one reason only: BM2 is so vague, so ambiguous, and so 

contradictory that five years since enactment, even the people tasked with enforcing 

it still cannot ascertain its meaning.  

IV. Defendants’ Assertions Regarding Expedited Hearings Are Not 
Accurate 

Defendants state that Plaintiffs “misread the laws governing expedited 

hearings.” Dkt. 166, p. 3. But Plaintiffs have described the laws accurately, and 

given a detailed accounting of how said laws were weaponized against them and 

others. 

2 AAC 50.888 states that “[t]he commission will” hold a “hearing on the request 

for expedited consideration” and “announce its decision on a request to expedite 

consideration on the record at the hearing.” Furthermore, it states that when giving 

notice, “the commission will state that, if the commission grants expedited 

consideration, the commission may hear the complaint immediately after issuing its 

order to expedite consideration.” Id. In accordance with this statute, Plaintiff FLF 

was subjected to an expedited hearing notice just a few hours before its start time in 

the final days before an election. See Dkt. 112-4, p. 19–20. When Plaintiffs asked in 

deposition about this process violation, the Commission stated that it lacked any 

discretion not to hold such a hearing on such a short time frame, and added that the 

Commission had the power to then hold a second, final adjudication “within another 

two days” (which would be even closer to the election). Id. at 20. The Commission 
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also added that “staff doesn’t really consider the irreparable harm at all” when 

scheduling its hearing. Id. 

To argue that Plaintiffs’ characterization of the law is not accurate, Defendants 

misleadingly note “AS 15.13.380(c) provides that ‘the commission shall grant or 

deny the request for expedited consideration’ within two days after receiving it.’” 

But this refers to the second, final hearing, not the first expedited hearing. In fact, 

two back-to-back hearings in 48 hours is an even more massive burden, especially 

when the schedulers refuse to “consider the irreparable harm at all.” Dkt. 112-4, p. 

20. When Defendants say that they are not “‘legally obligated to hold a hearing on a 

complaint within twenty-four hours’ whenever a complainant requests expedited 

consideration,” Dkt. 166, p. 25 (quoting Dkt. 157, p. 37), this is only true insofar as 

it applies to the final hearing (which can be within 24 hours plus two days). See 

2 AAC 50.888. The initial expedited hearing must indeed be within 24 hours. See 

id.; Dkt. 112-4, p. 19–20. 

Defendants also defend the expedited hearing requirement because Plaintiffs do 

not show “that FLF was unable to defend itself or wrongly penalized.” Dkt. 166, p. 

26. But Plaintiff did not object that it was unable to defend itself or that it was 

wrongly penalized: it objected that it was burdened because “the expedited hearing 

format gives the Commission zero discretion in blocking bad faith actors from filing 

frivolous complaints just to waste an opponent’s valuable time just before the 

election.” Dkt. 133, p. 30. Defendants do not dispute this point: they just ignore it.  
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Lastly, Defendants object to Plaintiffs criticism of charging the victims of 

frivolous complaints for transcripts because they could opt not to receive one. Dkt. 

166, p. 4. However, since the transcript is of paramount importance for the follow-

up hearing (which can be within two days), Defendants fail to explain why refusing 

said transcript is not an option. See id. 

Defendants’ claims about the expedited hearing procedure are wrong. It does 

exist, it is part of BM2, and it does burden the Plaintiff.  

V. Defendants Misstate What Citizens United Said About Disclaimers 

In defending their disclaimer requirement, Defendants misstate the holding of 

Citizens United. 

In Citizens United, the Court held that when disclosure requirements “do not 

prevent anyone from speaking,” they are subject to “exacting” (not strict) scrutiny. 

Citizens United, 558 U.S. at 366. The Court then upheld a disclaimer mandate that 

lasted “four seconds.” Id. at 366. Here, Plaintiffs explained that BM2’s disclaimer 

requirement (unlike the one in Citizens United) does prevent people from speaking, 

because it is so lengthy as to prohibit short-form versions of radio and text 

messaging ads (it takes up roughly thirty seconds). Supra III. Even under exacting 

scrutiny, Plaintiffs explain that the law cannot survive, because it is neither 

substantially related to a government interest nor narrowly tailored to minimize 

the free speech burden. See Dkt. 133, p. 21–25.  

Defendants insist BM2’s ad is equivalent to the one in Citizens United because 

“[a]ny political disclaimer law could be relabeled as ‘a functional ban’ on ads lacking 

the required disclaimer (or ads shorter or smaller than the required disclaimer).” 
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Dkt. 166, p. 9. This assertion lacks any limiting principle: under its logic, a state 

could prohibit all electioneering by mandating twenty-hour hours of disclaimer 

precede each ad. This Court should instead follow the text of Citizens United. A 

four-second ad does not realistically stop someone “from speaking,” but a thirty-

second, roughly 250-character ad disclaimer does. Citizens United, 558 U.S. at 366. 

VI. Defendants’ Defense of Onerous Penalties Highlights Ballot 
Measure 2’s Subjectivity—and Contradicts their Earlier Claims. 

Defendants’ opposition demonstrates how BM2 gives vast, subjective, and 

arbitrary discretion to politicians over how to punish core political speech.  

A. The discretion Defendants praise illustrates why Ballot Measure 2’s 
penalties are unconstitutional. 

“[L]aws must provide proper ‘precision and guidance’ to ensure that ‘those 

enforcing the law do not act in an arbitrary or discriminatory way.’” Butcher, 38 

F.4th at 1168 (quoting FCC v. Fox Television Stations, Inc., 567 U.S. 239, 253 

(2012)). “When laws fail to ‘provide explicit standards for those who apply them,’” 

they “impermissibly delegate basic policy matters for resolution on an ad hoc and 

subjective basis.” Butcher, 38 F.4th at 1169 (quoting Grayned v. Cty. of Rockford, 

408 U.S. 104, 108–09 (1972)). This is especially true for strict liability penalties, 

which are “generally disfavored in criminal law, particularly with respect to cases 

that implicate the First Amendment.” United States v. Sheehan, 512 F.3d 621, 629 

(D.C. Cir. 2013).  

Defendants boast that they reduced “$10,000 in fines” for Defendant-

Intervenor’s witness Kimberly Hays and her group’s donor to a mere $300. Dkt. 166, 

p. 15 (quoting Dkt. 133, p. 20). This is not, however, something to be proud of. A law 



13 
 

that gives political figures the ability to choose between $10,000 and $300 in fines 

for strict liability offenses is not one that provides “proper ‘precision and guidance,’” 

Butcher, 38 F.4th at 1168 (quoting FCC, 567 U.S. at 253), but rather one that leaves 

Americans “at the mercy of noblesse oblige,” which the Supreme Court has explicitly 

held inconsistent with the principles of the First Amendment. United States v. 

Stevens, 559 U.S. 460, 480 (2010).   

Defendants promise that, despite being political appointees, they can resist “bias 

in proposing penalties,” because Alaska law has “safeguards” that prevents them 

from “engag[ing] in political activities.” Dkt. 166, p. 27. But just months ago, 

Defendants argued to this Court, successfully, that their communications with each 

other, including on matters of imposing penalties, are protected under the 

“deliberative process” privilege for political, rulemaking bodies. Dkt. 116, p. 4. 

Defendants are not judges, but politicians, and the Constitution does not give 

politicians the power to impose arbitrary penalties for political speech, even if they 

“promise to use it responsibly.” Stevens, 559 U.S. at 480.   

B. Everything Plaintiffs said about the $156,000 fines was accurate, and 
the context makes it even worse. 

Contrasting with the incredible mercy Defendant-Intervenor bestowed upon one 

of the top funders of BM2 when he ran afoul of the law, see Dkt. 133, Ex. 80, p. 36 ¶ 

10–11, Defendants imposed staggering penalties on a group that opposed BM2. See 

Dkt. 133, p. 6. Defendants now claim Plaintiffs are “wrong” on this point, Dkt. 166, 

p. 4, but Plaintiffs are correct, and the series of events shows how easy it is for even 
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good faith actors to use BM2 to seriously harm people for engaging in core political 

speech. 

When Phil Izon reached out to the Commission to get clarification on how to 

register his ballot initiative group (which sought to repeal BM2), he was told he did 

not need to register. Dkt. 133, Ex. 63. 114 days later, the Commission informed him 

what it had said was “inaccurate,” adding: “It does not appear that you corrected 

[staff’s] understanding.” Dkt. 133, Ex. 64. Izon then “spent all weekend compiling 

the total costs” and attempting to come into compliance, but was still confused by 

BM2’s contradictory requirements and asked for Defendants to “please be patient.” 

Dkt. 133, Ex. 66, p. 1. But Defendants were not patient. After Defendant-Intervenor 

filed a complaint against his group, they imposed $1,600 in fines, finding that Izon’s 

attempt to backfill the four months of missing records had contained (inadvertent) 

errors. Ex. B, pp. 1, 4–6. In addition, Defendants ordered the group to issue new, 

corrected filings—even though the legitimacy of the previous ones were being 

litigated on appeal in Alaskan court. Ex. C, pp. 5, 8. When the group and its leader 

failed to do so (instead pursuing their claim in court), Defendants branded them 

repeat offenders and imposed the “maximum statutory penalties,” which exceeded 

$156,000. Id. at 8, 24. Even Defendant-Intervenor had objected to this, saying that 

this “imposition of completely un-mitigated penalties could be seen as leading to the 

imposition of disproportional civil penalties with respect to these violations.” Dkt. 

118-1, pp. 3, 17.   
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The Commission’s $156,000 penalty against a group opposing BM2 stemmed 

directly from it giving Phil Izon bad advice when he asked for help, and then 

denying him “the mercy of noblesse oblige” that they gave to Defendant-Intervenor’s 

expert witness. Stevens, 559 U.S. at 480.   

VII. Defendants’ Opposition Brief Contains Additional Misstatements 
of Material Fact 

Defendants’ opposition brief contains several more serious misstatements of fact 

and law. Each misstatement underscores how impossible it is to fairly enforce BM2.  

A. Defendants severely mischaracterize Plaintiff Trevor Shaw’s 
testimony. 

Contrary to what Defendants state, Plaintiff Trevor Shaw did not testify that 

Plaintiff Alaskan Free Market Coalition (AFMC) “had no external ‘donors’ to worry 

about.” Dkt. 166, p. 14 (quoting Dkt. 133, Ex. 79, p. 9). AFMC did have external 

donors who were directly affected by the true source requirement. 

Plaintiff Trevor Shaw explained that Plaintiff AFMC’s donors were “[a]lmost 

exclusively” himself and the corporation Connect Solutions, which he explained was 

a “partnership” and “holding company” with the “partners in other business 

entities.” Dkt. 133, Ex. 79, pp. 5, 13, 9. Under BM2’s true source requirement, a 

non-descript corporation that functions as a “partnership” and a “holding company” 

would not be considered a “true source” of funds, but rather an “intermediar[y].” AS 

§ 15.13.040. This means that investors/donors to Connect Solutions could indeed be 

doxed under BM2, and their contributors could have their names read out on air. 

See id.; 2 AAC 50.888(g). 
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Furthermore, Plaintiff Shaw explained in deposition that the Republican State 

Leadership Committee, GOPAC, and other unnamed “[n]ational donors” were 

“would-be donor[s]” that would have given to Plaintiff AFMC but for BM2. Dkt. 133, 

Ex. 79, p. 9.         

Defendants’ assertions regarding Plaintiff Shaw’s testimony (and thus Plaintiff 

AFMC’s injury) are verifiably false. 

B. The Commission did fine someone for a donation Defendants knew 
he did not make, and Defendants violate res judicata to argue 
otherwise.  

The Commission did knowingly fine someone for a donation that Defendants 

knew he did not make, and a court has already ruled on this matter. Defendants’ 

attempt to relitigate the issue here violates the doctrine of res judicata and 

obfuscates how no one can fairly enforce BM2.  

Under res judicata, “a final judgment on the merits of an action precludes the 

parties or their privies from relitigating issues that were or could have been raised 

in that action.” Allen v. McCurry, 449 U.S. 90, 94 (1980). “[F]ederal courts lack 

jurisdiction over lawsuits brought by parties who received adverse judgments in 

state courts and then turn to federal courts seeking ‘review and rejection of’ those 

judgments,” even if the claim is a collateral attack on a state court decision that is 

still being appealed. T.M. v. Univ. of Md. Med. Sys. Corp., 2026 U.S. LEXIS 2557, 

*10 (2026).  

In Alaskans for Honest Elections v. Alaska Pub. Offs. Comm’n, which Plaintiffs 

quoted from, an Alaska state court found that the Commission fined someone for a 

donation Defendants knew he did not make. 2024 Alas. Trial Order LEXIS 84, *28 



17 
 

(Alaska Super. Ct. 2024) (“APOC appeared to understand that the $2358 in cash 

was not actually from Mathias, but elected to call it a wash and attribute that 

amount to Mathias”). This finding is relevant to this case because it demonstrates 

that even good faith actors like Defendants cannot enforce BM2 in a fair or 

consistent manner. 

Defendants state that Plaintiffs “misrepresent” what happened, but do not 

dispute Plaintiffs’ summary of the court’s finding. Dkt. 169, p. 27. Instead, they 

argue that the Alaska court was wrong, and again attempt to relitigate the facts in 

that case. See id. at 27–28. That is not allowed. Defendants are free to run out the 

appellate process in Alaskan state court, but they may not collaterally attack the 

legitimacy of a state court’s factual findings in parallel federal litigation, nor may 

they direct this Court to ignore the state court’s factual findings. See T.M.., 2026 

U.S. LEXIS 2557, at *10 (2026). 

C. The racial appeals Defendant-Intervenor used to impose Ballot 
Measure 2 were not about ranked-choice voting. 

Defendants are mistaken when they tell the Court that the racial appeals 

Plaintiffs highlighted as evidence of the law’s invidious discrimination were about 

“other election reforms” like ranked-choice voting, not “disclosure laws.”  

When there is “record evidence of invidious discrimination,” Buckley v. Valeo, 424 

U.S. 1, 31 (1976), a campaign finance regulation can only be sustained if the 

government shows a “compelling interest” and demonstrates there is no “less 

restrictive means” available. Free Speech Coal., Inc. v. Paxton, 606 U.S. 461, 

469 (2025) (articulating the strict scrutiny standard). In the campaign finance 
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context, allegations of “race-based motives” necessitate “invidious discrimination” 

analysis. Moving Oxnard Forward, Inc. v. Lopez, 2026 U.S. App. LEXIS 11429, *42, 

*45 (9th Cir. 2026).   

Plaintiffs produced mountains of evidence demonstrating that the purpose of 

BM2 was to disfavor certain political factions, and this focus was inextricably 

intertwined with racialist objectives. See Dkt. 133. Defendants ask this Court to 

ignore this evidence, saying Defendant-Intervenor’s statements pertained to the 

ranked-choice voting rules imposed under BM2, not the censorship provisions.1 Dkt. 

166, p. 8.  But that is just not true, as the extensive documentation Plaintiffs 

produced demonstrates. See Dkt. 133. For example, the line about preferencing 

Alaskan “breed[s]” says BM2 will prevent “nosy Outsiders trying to tell us what to 

do.” Dkt. 133, Ex. 15, p. 2. This clearly has nothing to do with ranked-choice voting, 

but instead pertains to electioneering: one can “tell” someone who to vote for 

regardless of whether the race is ranked-choice or first-past-the-post, but they 

cannot “tell” them if their ad is functionally banned. Id. Similarly, Dkt. 133, Ex. 37, 

which states BM2 is necessary to increase Native “power,” is reciting the same 

talking point on how political speech caused “budget crises” that was expounded 

upon in Dkt. 133, Ex. 12 (explaining “the recent primary provide[d] a stark 

illustration of why change is needed” because “donors funneled hundreds of 

thousands of dollars into personal attack ads against a handful of incumbents” to 

“increas[e] enthusiasm among the party’s most radical voters”).      

 
1 To be clear, invidious discrimination is also not a permissible justification for changing the electoral process. See 
Moving Oxnard, 2026 U.S. App. LEXIS 11429 at *42, *45. 
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Defendants also claim that the recent en banc opinion in Moving Oxnard 

Forward v. Lopez (issued after Plaintiffs’ motion for summary judgment) “soundly 

reject[s]” Plaintiffs’ invidious discrimination claims. 2026 U.S. App. LEXIS 11429. It 

does nothing of the sort.  

Firstly, invidious discrimination in campaign finance has been prohibited by, 

and subject to strict scrutiny under, the precedent of Buckley v. Valeo, which the 

Ninth Circuit could not overturn if it wanted to. See Buckley, 424 U.S. at 31. 

Secondly, Moving Oxnard explicitly held that in the campaign finance context, 

allegations of “race-based motives” necessitated “invidious discrimination” analysis. 

2026 U.S. App. LEXIS 11429 at *42, *45. Thirdly, Moving Oxnard also emphasized 

that when analyzing “invidious discrimination” of all kinds, “‘invidious restraints on 

speech,’” such as limits on advertising, are held to a higher standard than 

“campaign contribution limits” (which were what was litigated in that case). Id. at 

*47–48. Fourthly, Moving Oxnard ruled against plaintiffs because they did not brief 

their invidious discrimination claims at the district court level, something Plaintiffs 

are doing here. Id. at *45. Finally, Moving Oxnard dealt with authors of a ballot 

measure secretly having a purpose of invidious discrimination that voters were 

unaware of, whereas Defendant-Intervenor made such discrimination a centerpiece 

of its ballot measure campaign. Id. 

Regardless, even if BM2 was not subject to strict scrutiny under Buckley, 

exacting scrutiny still requires censorship laws to serve a “sufficiently important 
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interest,” and invidious discrimination has never been held to be sufficiently 

important. Smith, 95 F.4th 1207, 1214 (9th Cir. 2024). 

VIII. Defendants’ Pleadings Arguments are Frivolous 

Defendants’ pleadings objections largely mirror Defendant-Intervenor’s and are 

thus addressed in Plaintiff’s forthcoming reply to that party’s brief. However, two 

additional arguments raised only by Defendants are addressed here.  

A. Plaintiffs adequately plead the mens rea issue, and this issue was 
already litigated at the Ninth Circuit. 

Defendants also claim that this Court should not consider BM2’s strict liability. 

But the mens rea of BM2 is inherent to the injury that Plaintiffs have pled, and this 

issue was already litigated up to the Ninth Circuit.  

“Federal pleading rules call for ‘a short and plain statement of the claim showing 

that the pleader is entitled to relief,’ Fed. Rule Civ. Proc. 8(a)(2); they do not 

countenance dismissal of a complaint for imperfect statement of the legal theory 

supporting the claim asserted.” Johnson v. City of Shelby, 574 U.S. 10, 11 (2014) 

(per curiam). Pleading should be “concise and direct,” and “must be construed so as 

to do justice.” Fed. R. Civ. P. 8(d). 

Here, Plaintiffs argue that the strict liability law BM2 violates the First 

Amendment because (among other reasons) “[s]trict liability is generally disfavored 

in criminal law, particularly with respect to cases that implicate the First 

Amendment.” Sheehan, 512 F.3d at 629. Defendants are upset this legal argument 

against BM2 was not included in the complaint, but Plaintiffs had no legal 

obligation to waste this Court’s time with case cites and argumentation in the 



21 
 

complaint—and in fact may have violated the federal rules “concise[ness]” command 

if they had done so. See Fed. R. Civ. P. 8(d). The mens rea requirement has already 

been litigated in the preliminary injunction phase of this case, with the Circuit’s 

dissent complaining the majority wrongly evaluated how strict liability impacted 

the Plaintiffs’ burden. See Smith, 95 F.4th at 1231 (Forrest, J. dissenting). Even 

Defendant-Intervenor does not object to Plaintiffs’ discussion of this burden. See 

Dkt. 167 (Defendant-Intervenor’s own opposition to Plaintiffs’ motion for summary 

judgment). This Court should not tolerate Defendants’ eleventh-hour request that it 

now, four years into litigation, bar discussion on this issue, which is inseparable 

from the analysis of the harm BM2 imposes.  

B. This Court can rule on Plaintiffs’ void-for-vagueness challenge. 

Defendants say that “the amended complaint does not clearly allege that the law 

is either vague or ambiguous.” Dkt. 166, p. 22. It does, and even if it did not, that 

omission would be irrelevant.  

Count I of Plaintiffs’ complaint states that BM2 should be declared 

unconstitutional because “[v]ague, indeterminate, and overly complex campaign 

finance laws that burden everyday people with compliance headaches for 

supporting political and issue entities violate their First Amendment rights” and 

the law is not “narrowly tailored.” Dkt. 40, pp. 17–18. Defendants concede Plaintiffs’ 

complaint says this, but say they wanted this argument to appear in the complaint’s 

factual section rather than its claims section. See Dkt. 22. Such placement would be 

illogical: the vagueness challenge is a legal one, so putting it in the claim section of 
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the complaint was exactly the right choice. Regardless, Plaintiffs could have not 

included their vagueness argument at all and would still have been entitled to raise 

it in their motion, because complaints do not require a “perfect statement of the 

legal theory supporting the claim asserted,” Johnson, 574 U.S. at 11, and void-for-

vagueness is a legal theory for determining a First Amendment injury, not a 

distinct injury of its own. United States v. Osinger, 753 F.3d 939, 943–44 (2013).  

Plaintiffs’ First Amendment challenge to BM2 was well-pleaded, and 

Defendants’ argument against is incompatible with precedent and the text of the 

complaint.  

CONCLUSION 

Defendants are doing as good a job as anyone could to uphold BM2, but the law 

is fundamentally broken. For the above reasons, Plaintiffs’ motion for summary 

judgment should be granted.  
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